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In the Court of Appeals of the District of Columbia. 


Francis H. Smith et al., Appellants, 

vs. 

Laura I. Olcott. 


No. 1092. 


a Supreme Court of the District of Columbia. 


Laura I. Olcott 
vs. 


Francis II. Smith, Martin L. Kohler, 
James E. Fitch, Brooke Mackall, and 
Jacob Van Veehten Olcott. 


V No. 20176. 


In Equity. 


United States of America, 
District of Columbia , 


ss: 


Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 


Bill 


Filed Feb. 16,1899. 


In the Supreme Court of the District of Columbia. 

Laura I. Olcott, Complainant, 

vs. ] 

Francis H. Smith, Martin L. Kohler, )> Equity. No. 20176. 
James E. Fitch, Brooke Mackall, and Jacob 
Van Veehten Olcott, Defendants. 


To the honorable the justice of the supreme court of the District of 

Columbia, holding a special term in equity: 

Your complainant respectfully states: 

I. That she is a citizen of the United States, a resident of the city 
of New York, State of New York, is a married woman, and brings 
this suit in her own right, with relation to her sole and separate 
estate. 

II. The defendants Francis H. Smith, James E. Fitch, and Brooke 
Mackall are residents of the District of Columbia; defendant Martin 
L. Kohler is a resident of the city of Philadelphia, State of Pennsyl¬ 
vania, and defendant Jacob Van Veehten Olcott is a resident of said 
city of New York. 

1—1092a 
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Defendants Francis H. Smith and Martin L. Kohler are sued 
herein as trustees named in a certain deed of trust executed by said 
defendant, Brooke Mackall, bearing date the ninth day of July, 
1895, and recorded in Liber 2048, folio 214 et seq., of the land records 
of the District of Columbia, a true copy of which said deed of 

2 trust is herewith filed, marked “ Complainant’s Exhibit A,” 
and hereby made part hereof. 

The defendants James E. Fitch and Jacob Van Vechton Olcott 
are sued herein as trustees under a certain deed of trust from said 
Brooke Mackall,bearing date the seventh day of February, A. D. 1898, 
and recorded in Liber 2295, folio 21 et seq., of said land records, a 
true copy of which deed is herewith filed, marked “ Complainant’s 
Exhibit B,” and made part hereof. The defendant Brooke Mackall 
is sued as the maker of said deeds of trust, the maker of the notes 
described therein, the former owner of the parcel of land described 
in same, and as hereinafter. 

III. That prior to said ninth day of July, A. D. 1895, said defend¬ 
ant, Brooke Mackall, was the owner in fee-simple of that parcel of 
land situate in the city of Washington, District of Columbia, and 
described as all of original lot numbered seven (7), in square num¬ 
bered two hundred and twenty-three (228), excepting the southern 
part thereof, fronting thirty-two (82) feet on Fourteenth street north¬ 
west, which was conveyed by said Brooke Mackall and wife to the 
American Security and Trust Company by deed dated October 80, 
1894, and recorded October 81,1894, among the land records of said 
District of Columbia, and excepting the northeastern part therefrom, 
— which the building formerly known as the Palace market now 
stands, and the small triangular piece of said lot (about fifty (50) 
square feet) in front of the northeastern entrance to said building, 
the land hereby intended to be conveyed having a frontage on Four¬ 
teenth street northwest of about seventy-five (75) feet and a frontage, 
beginning from the northwestern corner of said lot, of about seventy- 
seven (77) feet on New York avenue, and more fully described in 

said Exhibit B. 

3 That on said date he, the said Brooke Mackall, together 
with his wife, executed and delivered to said defendants, 

Smith and Kohler, the deed of trust recorded in Liber 2043, afore¬ 
said, for the purpose of securing the prompt and punctual payment 
of the promissory notes in said deed described and for the other 
purposes set forth in said deed. 

IV. In and by said deed of trust said defendants, Smith and 
Kohler, were authorized and empowered, under certain conditions 
and upon certain terms in said deed set forth, to sell said parcel of 
land at public auction, and to convey the same to the purchaser 
thereof, and to apply the proceeds of such sale, after paying all ex¬ 
penses of sale, including a commission to said trustees, etc., etc., to 
the payment of the indebtedness thereby secured, and to pay the 
surplus, if any, to said defendant, “ Brooke Mackall, his heirs or 
assigns.” 

V. That said defendants, Smith and Kohler, accepted the trust 
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created by said deed, and in execution thereof did advertise said 
parcel of land to be sold at public auction on the eighteenth day of 
October, 1808, in the words and figures as follows, to wit: 

Duncanson Bros., auctioneers. 

Trustees' Sale of Valuable Property Fronting on lAt,h Street and on New 

York Avenue Nortlmest. 

By virtue of a certain deed of trust recorded in Liber 2043, at 
folio 214 et seq., of the land records of the District of Columbia, we 
will sell in front of the premises, on Tuesday, the eighteenth day of 
October, A. D. 1898, at half past four o’clock p. m., the fol- 

4 lowing-described land and premises, with the easements, 
rights, ways, and appurtenances thereunto belonging, situate 

and lying in the city of Washington, in the District of Columbia, 
namely, all of original lot numbered seven (7), in square numbered 
two hundred and twenty-three (223), excepting the southern part 
thereof, fronting thirty-two (32) feet on 14th street northwest, which 
was conveyed by Brooke Mackall and wife to the American Security 
and Trust Co. by deed dated October 30,1894, and recorded October 
31, 1894, among the land records of said District of Columbia, and 
excepting the northeastern part thereof, on which the building for¬ 
merly known as the “ Palace market ” now stands, and the small 
triangular piece of said lot (about 50 square feet) in front of the 
northeastern entrance to said building. This property has a front¬ 
age on 14th street northwest of about seventy-five (75) feet and a 
frontage, beginning from the northwestern corner of said lot, of about 
seventy-seven (77) feet on New York avenue. 

Terms of sale: One-fourth of the purchase-money to be paid in 
cash, the balance in equal installments, in one, two, and three years, 
at 5 per cent, per annum interest, payable semi-annually, secured 
by a deed of trust on the property sold; or all cash, at the option of 
the purchaser. A deposit of $3,000 will be required at the time of 
sale. Conveyancing, recording, and revenue stamps at cost of pur¬ 
chaser. Terms of sale to be complied with in fifteen days from date 
of sale; otherwise trustees reserve the right to resell the property at 
the risk and cost of the defaulting purchaser, after five days’ adver¬ 
tisement of such resale in some newspaper published in Washing¬ 
ton, D. C. 

FRANCIS H. SMITH, 

MARTIN L. KOHLER, Trustees . 

se28-d&ds. 

5 The above sale is postponed until Monday, October twenty- 
fourth, A. D. 1898, at half past four o’clock p. m., in front of 

the premises, and the amount of deposit at time of sale is reduced 
to $500. 

FRANCIS H. SMITH, 

MARTIN L. KOHLER, Trustees. 

oc!3-d&ds. 
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That said proposed sale was postponed until the twenty-fourth 
day of October thereafter, as appears by said advertisement; that 
on said last day, at the time and place appointed for such sale, as 
aforesaid, said parcel was offered for sale by said defendants, Smith 
and Kohler, at public auction, and the sum of seventy-one thousand 
five hundred dollars was bid for same by said defendant, Olcott, who 
deposited with said defendants, Smith and Kohler, the sum of five 
hundred dollars, as required by said advertisement. 

That said bid by said Olcott was accepted by said trustees, who 
received said sum of $500, as aforesaid. 

VI. That said defendant, Olcott, did not comply with the terms 
of sale provided by said advertisement, and said defendants, Smith 
and Kohler, again offered said parcel for sale at public auction, but 
at the risk and cost of said defendant, Olcott, in the words and 
figures following, to wit: 


Duncanson Bros., auctioneers. 

Resale of Valuable Property Fronting on Fourteenth Street and on New 

York Avenue Northwest. 


The undersigned, as trustees under a certain deed of trust recorded 
in Liber 2043, at folio 214 ct seq ., of the land records of the 

6 District of Columbia, having, on the 24th day of October, 
1898, by virtue of the authority of and after due advertise¬ 
ment, as required by said deed of trust, sold at auction tbe follow¬ 
ing-described land and premises, with the easements, rights, ways, 
privileges, and appurtenances thereunto belonging, situate and 
lying in the city of Washington, in said District of Columbia, 
namely, all of original lot numbered seven (7), in square numbered 
two hundred and twenty-three (223), excepting the southern part 
thereof, fronting thirty-two feet on Fourteenth street, which was con¬ 
veyed by Brooke Mackall and wife to the American Security and 
Trust Company by deed dated October 30,1894, and recorded Octo¬ 
ber 31, 1894, among the land records of said District of Columbia, 
and excepting the northeastern part thereof, on which the building 
formerly known as the “ Palace market ” now stands, and the small 
triangular piece of said lot (about fifty square feet) in front of the 
northeastern entrance to said building, the said property having a 
frontage on Fourteenth street northwest of about seventy-five (75) 
feet and a frontage, beginning from the northwestern corner of said 
lot, of about seventy-seven (77) feet on New York avenue, and the 
purchaser of said lot having failed to comply with the terras of said 
sale, the said real estate will, at the risk and cost of the defaulting 
purchaser, be resold at auction, in front of the premises, on Thurs¬ 
day, December fifteenth, 1898, at four o’clock p. m. 

Terms of sale: One-fourth of the purchase-money to be paid in 
cash ; balance in one, two, and three years, at 5 % per annum in¬ 
terest, payable semi-annually, secured by deed of trust on the prop¬ 
erty sold ; or all cash, at the option of the purchaser. A 

7 deposit of $2,500 required of the purchaser at the time of 
sale. Conveyancing, revenue stamps, etc., at purchaser’s cost. 
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Terms of sale to be complied with in fifteen days from date of sale; 
otherwise trustees reserve the right to resell the property at the risk 
and cost of the defaulting purchaser, after five days’ advertisement 
of such resale in some newspaper published in Washington, D C 

FRANCIS IF SMITH, 

MARTIN L. KOHLER, Trustees. 

de3-d&ds. 


That on the fifteenth day of December, 1898, at the time and place 
mentioned in said advertisement for said resale, said defendant, 
Olcott, did bid for said property at said public auction the sum of 
$72,500, which bid was then and there accepted by said trustees, and 
the said parcel was sold to said Olcott by said defendants, Smith 
and Kohler, for the sum of $72,500, which said sale was thereafter 
completed, and a deed was executed by said trustees, which con¬ 
veyed to said defendant, Olcott, a good title in fee-simple, in accord¬ 
ance with the trust created by said deed, recorded in Liber 2043 
aforesaid. 


VII. Your complainant avers that, as trustees under said deed 
of trust, said defendants, Smith and Kohler, received as proceeds 
from the sale of said parcel the total sum of seventy-three thousand 
dollars ($73,000); that they claim to have paid the amount of the 
notes secured by said deed, together with accrued interest thereon, 
amounting to sixtv-eight thousand three hundred and forty-eight 
and i 9 o°o dollars ($08,348.90), and to have paid large sums for 
“taxes,” “ internal-revenue stamps,” “Title Co.’s bill,” “ Duncanson 
Brothers, on account,” and to have retained as commission for 
8 their services the sum of two thousand one hundred and sev¬ 


enty-five dollars ($2,175). They, the said Smith and Kohler, 
have paid your complainant out of the surplus of said proceeds of 
sale the sum of five hundred dollars, and claim to retain the sum of 


$1,040.75 to cover the claim of “ Duncanson Brothers ” and “ any 
costs that may be incurred by reason thereof.” Your complainant 
further avers that said “ Duncanson Brothers ” were the auctioneers 


who cried said sale, and that said defendants, Smith and Kohler, 
have presented to your complainant the claim of said Duncanson 
Brothers, as shown by Complainant’s Exhibits C and D, filed here¬ 
with and hereby made part hereof. 


Complainant also files herewith and makes part hereof her Ex¬ 
hibit E, which is a true copy of what was rendered complainant by 
said defendants as an account of their trust aforesaid. 


VIII. Your complainant is advised by counsel and, being so ad¬ 
vised, avers that said defendants, trustees, had no authority what¬ 
ever to employ an auctioneer to cry said sale or resale or to pay such 
auctioneer any sum whatever out of the proceeds of said sale, or that 
if they had such authority the amount claimed by said auctioneers, 
which sum is retained by said defendants and which they have paid 
or intend to pay, is excessive and unreasonable; that they had no 
authority to pay for “ internal-revenue stamps ” or “ Title Co.’s bill,” 
and that in so doing they committed a breach of the trust reposed 
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in them, to the injury of your complainant. She further avers that 
the amount claimed to have been paid for advertising by said de¬ 
fendants is excessive and improper, and that said defendants still 
have in their possession a large sum of money, proceeds of 

9 said sale, to which your complainant is entitled, the exact 
amount whereof complainant does not know. 

IX. Your complainant is the beneficiary under said deed of trust 
recorded in Liber 2295 aforesaid, and is now and always has been 
the owner and holder of the promissory note in said deed described, 
and she has so notified said defendants, Smith and Kohler; that 
said note is overdue and unpaid, and as such beneficiary and holder 
and owner she is entitled to the surplus remaining in the hands of 
said defendants, Smith and Kohler, after they have paid the amounts 
secured bv the deed of trust recorded in Liber 2043 aforesaid, and 
all proper costs and expenses connected with the sale thereof, includ¬ 
ing the commission to said trustees. Complainant has many times 
demanded of said defendants the balance remaining in their hands 
as surplus, as aforesaid, but said defendants neglect and refuse to 
pay same to her. She does not know the exact amount to which she 
is entitled, as aforesaid, and same cannot be known by her except 
by an accounting by said defendants approved by this court. Your 
complainant is entitled to said surplus to apply the same toward the 
payment of said note secured by said deed, recorded in Liber 2295 
aforesaid. 

Wherefore she prays: 

1. That writs of subpoena issue from this court, directed to said 
defendants, Francis H. Smith, Martin L. Kohler, James E. Fitch, 
Jacob Van Vechten Olcott, and Brooke Mackall, and each of them, 
commanding them to appear and answer the exigencies of this bill 
of complaint. 

2. That an account be taken of the amounts received and 

10 expended by said defendants, Smith and Kohler, by reason of 
their trusteeship created by said deed,recorded in Liber 2034 

aforesaid. 

3. That said defendants, Smith and Kohler, be required by decree 
of this court to pay to complainant the amount to which she is enti¬ 
tled from the proceeds of said sale; the same to be applied by com¬ 
plainant toward the payment of the note described in said deed 
recorded in Liber 2295 aforesaid, together with costs of this suit. 

4. That if for any reason it appear that such decree will not effect¬ 
ually compensate complainant or satisfy her just claim, a personal 
decree be entered against each, of said defendants, Francis H. Smith 
and Martin L. Kohler, requiring them to pay to your complainant 
the amount to which she is found to be entitled by reason of the 
premises. 

5. For such other and further relief as in the opinion of this court 
she is entitled to have. 





FRANCIS H. SMITH ET AL. VS. LAURA I. OLCOTT. 


7 


The defendants to this bill are Francis H. Smith, Martin L. Koh¬ 
ler, James E. Fitch, Brooke Mackall, and Jacob Van Vechten Olcott. 

LAURA L OLCOTT. 

WILLIAM BIRNEY and 
WHARTON E. LESTER, 

Solicitors for Complainant. 


County of New York, 1 
' State of New York, j ss: 

I do solemnly swear that I have read the foregoing bill by me 
subscribed and know the contents thereof; that the matters and 
things therein set forth of my own knowledge are true, and those 
set forth upon information and belief I believe to be true. • 

LAURA I. OLCOTT. 


11 Subscribed and sworn to before me this 14th day of Febru¬ 

ary, 1899. 

Witness mv hand and notarial seal. 

[seal.] " ALBERT R. LESINSKY, 

Notary Public for said County. 

State of New York, ] 

County of Neiv York, j ss ' 


I, William Sohmer, clerk of the county of New York, and also 
clerk of the supreme court for the said county, the same being a 
court of record, do hereby certify that Albert It. Lesinsky, before 
whom the annexed deposition was taken, was at the time of taking 
the same a notary public of New York, dwelling in said county, 
duly appointed and sworn and authorized to administer oaths to be 
used in any court in said State and for general purposes ; that I am 
well acquainted with the handwriting of said notary, and that his 
signature thereto is genuine, as I verily believe. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 14 dav of Feb., 1899. 
[seal.] WM" SOHMER, Clerk. 

(10c. I. R. stamp.) 


Complainant’s Exhibit A. 

Filed Feb. 16, 1899. 

Brooke Mackall ] 

to V Recorded July 29,1895, 2.46 p. m. Trust. 

Smith & Kohler, tr’s. | 

m 

Liber 2043, folio 214 et seq.; fee, $2.50; st., 10 cts. 

This deed, made this ninth day of July, A. D. 1895, w T it- 
12 nesseth that Brooke Mackall and Jennie Warner Mackall 
his wife of the city of Washington District of Columbia par¬ 
ties hereto of the first part for the purpose of carrying into full 
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effect the uses and trusts hereinafter declared and to secure the 
punctual payment of the debt as hereinafter declared and interest as 
hereinafter specified and for and in consideration of five dollars to 
them in hand paid by Francis II. Smith of said city and Martin L. 
Kohler of the city of Philadelphia Pennsylvania parties hereto of 
the second part, receipt of which in current money of the United 
States at the date of delivery hereof is hereby acknowledged have 
bargained and sold granted enfeoffed and conveyed and do hereby 
bargain and sell grant, enfeoff and convey unto and to the use of" 
the said Francis II. Smith and Martin L. Kohler as joint tenants 
their heirs and assigns the following-described land and premises 
with the casements rights ways and appurtenances thereunto be¬ 
longing situate and lying in the city of Washington, District of 
Columbia, namely : all of original lot numbered seven (7) in square 
numbered two hundred and twenty-three (223) excepting the south¬ 
ern part thereof fronting thirty-two (32) feet on Fourteenth street 
northwest which was conveyed by said Brooke Mackall and wife to 
the American Security and Trust Company by deed dated October 
30 1894 and recorded October 31 1894 among the land records of 
said District of Columbia and excepting the northeastern part there¬ 
from — which the building formerly known as the Palace market 
now stands and the small triangular piece of said lot (about fifty 
(50) square feet) in front of the northeastern entrance to said build¬ 
ing the land hereby intended to be conveyed having a frontage on 
Fourteenth street northwest of about seventy-five (75) feet 
13 and a frontage beginning from the northwestern corner of 
said lot of about seventy-seven (77) feet on New York avenue. 
To have and to hold the said described land with the improvements 
rights ways easements and appurtenances unto and to the use of the 
said Francis II. Smith and Martin S. Kohler as joint tenants their 
heirs and assigns. In and upon the uses and trusts following and to 
and for no other use intent or purpose, that is to say. First. To secure 
the full and punctual payment of an indebtedness of sixty-five 
thousand dollars ($65,000) owing by the said Brooke Mackall to 
C. C. Harrison of said city of Philadelphia and interest thereon at 
the rate of five and one-half per centum per annum payable semi¬ 
annually at the office of American Security and Trust Company in 
the aforesaid District according to the tenor of seven certain prom¬ 
issory notes of even date with these presents made and signed by 
said Brooke Mackall and payable to the order of C. C. Harrison, the 
first of said notes being for the said principal sum of sixty-five thou¬ 
sand dollars ($65,000) payable three years from and after July 20th 
1895 and the remaining six being for the sum of seventeen hundred 
and eighty-seven and ^ dollars each for the semi-annual instal¬ 
ments of interest to accrue on said principal note to its maturity 
and payable to the order of said C. C. Harrison six, twelve, eighteen, 
twenty-four, thirty and thirty-six months after July 20th 1895 re¬ 
spectively and to bear interest after maturity at the rate aforesaid. 
And also to secure the reimbursement of the holder or holders of 
said notes and the trustees herein named or the survivor for any and 
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all costs and expenses including reasonable counsel fees incurred 
or paid on account of any litigation at law or in equity which 

14 * may arise in respect of this trust or the indebtedness or prop¬ 
erty herein mentioned while this trust continues. Second. 

Until any sale and conveyance as hereinafter provided for to per¬ 
mit the said Brooke Mackall his heirs and assigns to possess and 
enjoy said described premises and to receive the issues and profits 
thereof and on full payment of all of said notes and interest thereon 
and all sum- advanced or expended in respect of this trust (including 
half commissions to the trustees on the debt secured, in case of ad¬ 
vertisement hereunder and no sale) to release and reconvey in fee 
at the expense of the releasee unto the said Brooke Mackall or the 
person or persons then claiming under him the aforesaid land and 
premises. Third. Upon any default being made in the payment of 
either of said notes when due or any extensions or renewals thereof 
or any interest thereon or in payment of any taxes now or becoming 
due on said land and premises while this trust exists after demand 
made for payment of such taxes or in payment on demand of any 
sum or sums advanced by the holder or holders of said notes on ac¬ 
count of any costs and expenses of this trust, or on account of any 
such taxes or expense of litigation with interest thereon at 6 per 
centum per annum from date of advance (it being hereby agreed 
that on any default in payment of said costs, expenses or taxes, or 
expense of litigation as aforesaid the same may be paid by the holder 
or holders of said notes and all sums advanced in so doing with in¬ 
terest as aforesaid shall forthwith attach as a lien hereunder and be 
demandable at any time) then and in either event the said parties 
hereto of the second part or the survivor of them or his heirs or 
substituted trustees shall sell at public auction the herein- 

15 above granted and described real estate or so much thereof 
as may be then necessary or so much thereof as may then — 

subject to this trust at such time and place upon such terms and 
conditions with such postponement of sale or resale and after such 
previous public notice not less than ten days as to the said parties 
hereto of the second part or the survivor or his heirs or substituted 
trustee shall seem best for the interest of all parties concerned; and 
(the terms of sale being complied with) shall convey in fee to and at 
the cost of the purchaser, the premises so sold, such purchaser being 
hereby discharged from all liability for the application of the pur¬ 
chase-money, and shall apply the proceeds of sale (after paying all 
expenses of sale, all taxes thereon due, all sums advanced for costs 
or taxes, or expense of litigation as aforesaid, with interest as afore¬ 
said and a trustees’ commission of three per centum on the gross 
amount of sale) to the payment of the aforesaid indebtedness or so 
much thereof as may remain unpaid, whether then due or not, with 
interest unpaid thereon at the rate aforesaid to the date of pay ment, 
paying over the surplus, if any, to the said Brooke Mackall his heirs 
or assigns. And the said Brooke Mackall for himself and his heirs, 
doth hereby covenant with said parties of the second part, the sur¬ 
vivor, his heirs and assigns or substituted trustee, to forever warrant 
2—1092a 
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and defend the title to said granted premises unto the said parties 
hereto of the second part the survivor, his heirs and assigns or sub¬ 
stituted trustee, for the uses and purposes hereinbefore declared, 
from and against all persons claiming the same or any part thereof 
by through or under the said parties hereto of the first part, and at 
the cost of the person requesting the same to execute and deliver 
any other or further deed or deeds deemed by legal counsel 
16 necessary to more fully assure the title to said granted prem¬ 
ises unto the said parties hereto of the second part, the sur¬ 
vivor his heirs and assigns for the uses aforesaid. In testimony 
whereof, the said parties hereto of the first part have hereunto set 
their hands and seals the day and year first hereinabove written. 

BROOKE MACK ALL. [seal.' 

JENNIE WARNER MACKALL. [seal/ 

Signed, sealed and delivered in the presence of— 

C. S. DOMER. 


District of Columbia, To ivit: 


I, Olias. S. Domcr, a notary public in and for the District afore¬ 
said, hereby certify that Brooke Mackall and Jennie Warner Mackall, 
his wife, the grantors in and who are personally well known to me 
as the persons who executed the aforegoing and annexed deed, dated 
July 9, A. D. 1895, personally appeared before me in the said Dis¬ 
trict and acknowledged the said deed to be their act and deed; and 
the said Jennie Warner Mackall, being by me examined privily and 
apart from her husband and having the deed aforesaid fully ex¬ 
plained to her by me, acknowledged the same to be her act and deed 
and declared that she had willingly signed, scaled, and delivered the 
same, and that, she wished not to retract it. 

Given under my hand and notarial seal this 18th day of July, 
A. D. 1895. 


[notarial seal.] 


C. S. DOMER, 

Notary Public. 


This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber No. 2043, fol. 214 et seq., 
17 one of the land records of the District of Columbia. 

Office of the recorder of deeds, Washington, D. C., Feb- 
ruar} r 7,1899. 

(10c. I. R. stamp.) 

GEO. F. SCHAYER, 

Dep. Recorder of Deeds. 


[seal.] 
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Complainant’s Exhibit B. 

Brooke Mackall etux.^ Recorded February 11,1898, 10.34 a. m. 

Olcott & Fitch, tr’s. j Trust 

Liber 2295, folio 21 et seq.; fee, $2.25 ; st., 10 cts. 

This indenture, made this seventh (7th) day of February, in the 
year of our Lord, one thousand, eight hundred and ninety-eight, 
between Brooke Mackall and Jennie Warner Mackall, his wife, of 
the city of Washington, District of Columbia, of the first part, and 
Jacob Van Vechten Olcott of New York city in the State of New 
York, and James E. Fitch of the city of Washington, District of 
Columbia, trustees of the second part. Whereas, the said Brooke 
Mackall being justly indebted unto Mrs. Laura I. Olcott of New York 
citv in the State of New York in and for the full sum of five thou- 
sand and f 0 ° Q ($5,000.00) dollars, being for money loaned and ad¬ 
vanced, for which sum he hath made, signed and delivered to the 
said Laura I. Olcott, his certain promissory note, bearing even date 
with these presents and made payable to the order of the said 
Laura I. Olcott, in six (6) months after date with interest until 
paid, at the rate of six (6) per centum per annum, the privilege 
being reserved by the said Brooke Mackall, of making 
18 settlement of said note at any time before maturity on 
paying principal and interest to date of payment, upon giv¬ 
ing five (5) days’ notice to the holder of the said note; and being 
desirous to secure the full and prompt payment of said note, together 
with the interest thereon as they, respectively become due and pay¬ 
able, as well as to provide for any renewals, or extensions thereof, 
the said parties of the first part execute these presents. Now there¬ 
fore, this indenture witnesseth, that the said parties of the first part, 
for and in consideration of the premises aforesaid, and further the 
sum of one dollar, in lawful money of the United States, to them in 
hand paid by the said by the said parties of the second part at and 
before the sealing and delivery of these presents the receipt whereof 
is hereby acknowledged, have granted, bargained, sold, aliened, en¬ 
feoffed, released and conveyed, and do by these presents grant, bar¬ 
gain, sell, alien, enfeoff, release and convey unto the said parties of 
the second part, their heirs and assigns, and the survivor of them, 
his heirs and assigns, all that certain piece, or parcel of land and 
premises, situate and being in the city of Washington, District of 
Columbia, and known and described as all that part of original lot 
numbered seven (7) in square numbered tw T o hundred and twenty- 
three (223), contained within the following metes and bounds, viz: 
Beginning at a point in the west line of Fourteenth street west, 
thirty-two (32), feet north of the south line of said lot and running 
thence west at right angles with said Fourteenth street, one hundred 
and fourteen and 24/100 (-14 24/100) feet to the westerly line of said 
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lot; thence northwesterly at right angles with New York avenue, 
with said westerly line of said lot sixty-two and 394/1000 (02 
19 394/1000), feet to the south line of New York avenue ; thence 

northeasterly with said line of New York avenue, seventy-six 
and 80/100 (70 80/100) feet; thence southeasterly at right angles 
with said line of New York avenue, thirteen and 30/100 (13 30/i00) 
feet; thence northeasterly parallel with said line of New York ave¬ 
nue 09/100 feet, then east at right angles with the west line of Four¬ 
teenth street sixty-two and 25/100 (02 25/100) feet; thence south par¬ 
allel with Fourteenth street 37/100 feet; thence east one and 8/100 
(1 8/100) feet to the west line of Fourteenth street, and thence south 
with said west line seventy-five and 79/100 (75 79/100) feet to the place 
of beginning containing ninety-six hundred and eighty-eight (9,088) 
square feet of ground, more or less Together with all the improve¬ 
ments, ways, easements, rights, privileges, and appurtenances to the 
same belonging, or in anywise appertaining, and ail the estate, right, 
title, interest, and claim, either at law, or in equity, or, otherwise, 
however, of the said parties of the first part, of, in, to, or out of the 
said described real estate, and premises. To have and to hold the 
said described real estate and premises and appurtenances, unto and 
to the use of the said parties of the second part, their heirs and as¬ 
signs, and the survivor of them, his heirs and assigns. In and upon 
the trusts nevertheless, hereinafter, mentioned and declared, that is, 


in trust to permit the said parties of the first part, their heirs, or as¬ 
signs, to use and occupy the said described premises, and the 
rents, issues and profits thereof to take, have and apply to and 
for their sole use and benefit, until default be made in the pay¬ 
ment of said note, or interest, or any proper costs, charge, commission, 
half commission, or expense, in and about the same. And upon the 
full payment of all of said note and the interest thereon, 
20 and all other proper costs, charges, commissions, half com¬ 
missions and expenses, at any time before the sale hereinafter 
provided for, to release and reconvey the said described premises, 
unto the said Brooke Mackall, his heirs or assigns, at his or their 
cost, and upon this further trust, that upon default being made in 
the payment of the said note or interest, or any tax, or assessment 
or any proper cost, charges, commission, half commission, or expense, 
in and about the same, then and at any time thereafter, to sell the 
said described real estate and premises, at public auction, upon such 
terms and conditions, and at such time and place, and after such 
previous public advertisement, as the said parties of the second part, 
or the survivor of them, his heirs, or the trustee acting in the execu¬ 
tion of this trust shall deem advantageous and proper; and to con¬ 
vey the same in fee-simple to and at the cost of the purchaser, or 
purchasers thereof, who shall not be required to see to the applica¬ 
tion of the purchase-money ; and out of the proceeds of said sale, or 
sales, first, to pay all proper costs, charges, and expenses, and all 


taxes and assessments then charged against said land and premises, 
and to retain as compensation, a commission of five (5) per cent, on 
the amount of the said sale or sales; secondly, to pay whatever may 
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then remain unpaid of the said note and the interest thereon, whether 
the same shall be due or not ; and lastly to pay the remainder, if 
any, to said-Brooke Mackall, his executors, administrators, or assigns. 
And the said parties of the first part do hereby agree, at their own 
cost, during all the time wherein any part of the matter hereby 
secured shall be unpaid, or unsettled, to pay all taxes and assess¬ 
ments on said premises when due; and that upon any de- 
21 fault or neglect to so pay said taxes and assessments, any party 
secured hereby may pay said taxes and assessments and the 
expense thereof shall be a charge hereby secured and bear like in¬ 
terest as the matter secured, and in default of payment of the same 
the said parties of the second part, and the survivor of them, his 
heirs and assigns, shall have power to sell said land and premises, 
hereby conveyed as aforesaid, and shall dispose of the proceeds of 
sale as hereinbefore provided. In testimony whereof the said par¬ 
ties of the first part have hereunto set their hands and seals on the 
day and year first hereinbefore written. 

BROOKE MACKALL. 

JENNIE WARNER MACKALL. 

Signed, sealed, and delivered in the presence— 


The word “James,” in the seventh line on first page, being erased, 
and the word “ Jacob ” substituted before acknowledgment. 

JAMES B. SHALLENBERGER, 

Notary Public , I). C. 

District of Columbia, ss : 

I, James B. Shallenberger, a notary public in and for the said 
District, do hereby certify that Brooke Mackall and Jennie Warner 
Mackall, his wife, of the city of Washington, District of Columbia, 
parties to a certain deed bearing date on the seventh (7th) day of 
February, A. D. 1898, and hereto annexed, personally appeared 
before me in said District, the said Brooke Mackall and Jennie 
Warner Mackall, his wife, being personally well known to me to be 
the persons who executed the said deed, and acknowledged the 
22 same to be their act and deed ; and the said Jennie Warner 
Mackall, being by me examined privily and apart from her 
husband and having the deed aforesaid fully explained to her, ac¬ 
knowledged the same to be her act and deed and declared that she 
had willingly signed, sealed, and delivered the same, and that she 
wished not to retract it. 

Given under my hand and my notarial seal this eighth day of 
February, A. D. 1898. 

JAMES B. SHALLENBERGER, 

[seal.] Notary Public , D. C. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber No. 2295, fol. 21 et seq., one of 
the land records of the District of Columbia. 


SEAL. 

SEAL. 
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Office of the recorder of deeds, Washington, D. 0., November 29, 
1898. 


(10c. I. R. stamp.) 


GEO. F. SCHAYER, [seal.] 
Dep. Recorder of Deeds. 


23 Complainant’s “Exhibit C.” 

Washington, D. C., October 24,1898. 

Sales for Account of Francis H. Smith & Martin L. Kohler , Trustees } 

by Duncanson Brothers. 


Oct. 18, 1898: 

Adv , Star. 67.50 

Court Record. 1. 

“ Bulletin. 1. 

Oct. 24,1898: 

Adv., Star pp . 17.99 

Court Record. 1. 

“ Bulletin. 1. 

Postals. 2.75 

2 cotton signs. 4. 

Local . 9.75 

Commission. 728. 


$883.99 

Oct. 13.—Postponed until Oct. 24, 1898, & deposit reduced to $500. 
“ 24.—Sold for $71,000 to J. Van Vechten Olcott; deposit, $500, 
given to Trustee Smith. 

Washington, D. C., Dec. 15,1898. 

Sales for Account of Francis II. Smith, Martin L. Kohler, Trustees, by 

Duncanson Brothers. 


Oct. 24, 1898: 

Ain’t rendered. 833.99 

Dec. 15,1898: 

Adv., Star. 49.56 

Court Record. 1. 

“ Bulletin. 1. 

Postals...... 2.75 

Cotton signs . 1.50 

Local. 5.25 

Commission. 743. 


$1,638.05 

24 Sold clear of taxes to Jan’y 1, 1899. 

Sold for $72,500 to Jacob Van Vechten Olcott, he being the 
highest bidder therefor. 

Deposit, $2,500, given to trustees. 
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Complainant’s Exhibit D. 

Washington, D. C., Jan. 21, 1899. 
Folio 172, R. E. 10. 

Francis II. Smith & Martin L. Kohler, trustees, to Duneanson 
Brothers, auctioneers and commission merchants, corner of 9th 
and D streets N. W. 

Sale of Part Lot 7, Square 223. 

Trust recorded in Liber 2043, fo. 214. 


1898. 

Oct. 24. Advertising, &c... 105.99 

Commission.. 728. 

Dec. 15. Advertising, &c . 61.06 

Commission. 743. 

- 1,638.05 

By reduction of com. on sale of Oct. 24, 

1898.. 718. 

1899. 

Jan’v 6. By cash. 167.05 

- 885.05 


To balance 


$753. 


25 Complainant’s Exhibit E. 

M. L. Kohler, 1011 Chestnut street, Philadelphia. 

January 10,1899. 

Account of Francis II. Smith and M. L. Kohler , Trustees under Deed of 


Trust to Brooke Mackall. 

Dr. 

Amount realized from sale December 15, 1898. $72,500.00 

“ deposited at previous sale. 500.00 


73,000.00 


Cr. 

By cash paid to Chas. C. Harrison, principal 


and interest. 68,348.90 

Amount paid for taxes. 589.82 

Internal-revenue stamps. 118.47 

Title Co.’s bill. 54.00 

Duneanson Bros., on account. 167.05 

Trustees’ commissions. 2,175.00 

Balance in hands of trustees. 1,546.76 


E. & O. E. 


$73,000.00 
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Of the above amount $500 has been paid to Gen’l Birnoy, Esq., 
att’y for Laura I. Olcott, and $1,04(>.7G is retained by the trustees to 
cover claim of $735 of Duncanson Bros, and any costs that may be 
incurred bv reason thereof. 

FRANCIS II. SMITH, 

M. L. KOHLER, 

Trustees. 


26 Answer of Francis II. Smith & Martin L. Kohler. 

Filed Apr. 24, 1899. 

In the Supreme Court of the District of Columbia. 

Laura I. Olcott 1 

vs. >No. 20176. Equity. 

Francis H. Smith et al. ) 

Joint and separate answer of the defendants Francis H. Smith and 
Martin L. Kohler to the complainant’s bill. 

These defendants, by protestation, not confessing or admitting as 
true any or all of the various matters and things set forth in the 
complainant’s bill as the same are therein averred, for answer to so 
much and such parts thereof as they are advised it is material and 
necessary that they should answer, make answer and say: 

1. They believe the averments contained in paragraph one of said 
bill to be true. 

2. They admit their residences to be as averred in said paragraph, 
and on information and belief they admit the residences of their 
codefendants as set forth in said paragraph to be true. 

3. They admit as substantially true the allegations contained in 
paragraph three of said bill. 

4. These defendants admit that under certain conditions they 
were authorized and empowered in, under, and by the deed of trust 
referred to in paragraphs three and four of said bill to sell the said 

real estate thereby conveyed, but for greater certainty and 

27 the terms and provisions thereof they refer to the said deed 
of trust. 

5. They admit that they accepted the trusts created by said deed, 
and, default having been made under the provisions thereof, they 
advertised the property therein conveyed to be sold at public auc¬ 
tion, as set forth in said paragraph. They further aver that on the 
twenty-fourth day of October, A. D. 1898, they did sell the said real 
estate to the defendant J. Van Vechten Olcott for the sum of 
seventy-one thousand five hundred ($74,500.00) dollars, who there¬ 
upon paid to these defendants the sum of five hundred dollars as a 
deposit, as required by the terms of said sale. These defendants 
further aver and say upon information and belief that the said 
Olcott is the husband of the complainant and represented her in 
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the matter of said purchase for the purpose of protecting her inter¬ 
ests as the party secured under a second deed of trust upon the 
same property. 

6. These defendants admit that the said Olcott did not comply 
with the terms of said sale, and, having made default thereunder 
and the said property by reason thereof having been again adver¬ 
tised for sale, they sold the same on the fifteenth day of December, 
1898, to the said J. Van Vechten Olcott for the sum of seventy-two 
thousand five hundred ($72,500.00) dollars, and that thereafter, upon 
the compliance by said Olcott with the terms of sale, — conveyed 
the said real estate to him. 

7. Answering paragraph seven, these defendants admit that, as 
trustees under the said deed of trust, they received as the proceeds 
of sale of said real estate the sum of seventy-three thousand 

($73,000.00) dollars. They aver that thereout they paid the 

28 sum of sixty-eight thousand three hundred and forty-eight 
and ninety-hundredths ($68,348.90) dollars for the purpose of 

liquidating the indebtedness secured by the trust aforesaid ; the 
sum of five hundred and eighty-nine and eighty-two-hundredths 
($589.82) dollars for taxes due upon the said real estate at the time 
of said sale; one hundred and sixty-seven and five-hundredths 
($167.05) dollars for advertising bills; the sum of two thousand one 
hundred and seventy-five ($2,175.00) dollars as their commission for 
services as such trustees in accordance with the provisions of the 
said deed of trust, and the sum of five hundred ($500.00) dollars to 
William Birney, the attorney and representative of the complainant. 
They aver and say that the balance of such proceeds of sale remain¬ 
ing after the payment of auctioneer’s commissions was due and pay¬ 
able to the party secured by the deed of trust next subsequent to the 
deed of trust under which these defendants were acting, to wit, the 
complainant, and at the request of the attorney and agent of the 
said complainant, and, inasmuch as the expenses thereof would 
ncessarily have been deducted from the funds payable to her, they 
paid and laid out in her behalf, and, as aforesaid, at the request of 
complainant made through her attorney and agent, the sum of one 
hundred and eighteen and forty-seven-liundredths ($118.47) dollars 
for internal-revenue stamps necessary to the validity of the deed 
executed by these defendants to the said J. Van Vechten Olcott, 
husband of complainant, who, these defendants are informed and 
believe, in taking the conveyance of said real estate, as aforesaid, 
was acting for and on behalf and in the interest of the complainant; 
and, further, these defendants paid the sum of fifty-four ($54.00) 
dollars, a bill of the Real Estate Title Insurance Company, 

29 for continuing the title to the said real estate, so that the 
said J. Van Vechten Olcott could take a conveyance thereof. 

These defendants admit that they have in their hands the sum of 
one thousand and forty-six and seventy-six-hundredths ($1,046.76) 
dollars, balance of proceeds of such sale, to be applied to the pay¬ 
ment of the bill of Duncanson Brothers for services rendered by 
them as auctioneers in making the two sales hereinbefore referred 
3—1092a 
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to, for which services said Duncanson Brothers have rendered a 
bill, claiming seven hundred and fifty-three ($758.00) dollars, and 
to such expenses of litigation as may arise out of these proceedings. 
Upon information and belief they aver and say that the commis¬ 
sions claimed by said Duncanson Brothers for such services are 
proper and lawful; that for crying the first of said sales, in which 
the husband of the complainant defaulted, the said auctioneers have 
made a charge of ten ($10.00) dollars, and that the commissions 
charged by said auctioneers for crying the second sale, under which 
the sum of seventy-two thousand five hundred ($72,500.00) dollars 
was realized, are those fixed by law and as provided by the acts of 
the legislative assembly in and for the District of Columbia regu¬ 
lating such sales, and such charges are in conformity therewith, and 
these defendants say that they would have paid such fees and com¬ 
missions except for the fact that they were notified not to do so by 
complainant. 

8. Answering paragraph eight, these defendants say that they are 
advised that they had authority to employ an auctioneer to cry 
such sale and resale, and that they had authority to pay the lawful 
commissions of said auctioneers for the rendition of such services; 
the said property was of large value and it was important that 
such sale should be conducted by persons competent in such 
30 matters. They are further informed, and upon information 
and belief aver, that it has for many years past been the cus¬ 
tom to employ auctioneers to make sales of the character made by 
these defendants and pay the commissions fixed by law for such 
services. They aver that they had authority to pay for the said 
revenue stamps and also the bill of the said Real Estate Title In¬ 
surance Company. They deny that they have in any manner com¬ 
mitted a breach of trust; they deny that the expenses for advertis¬ 
ing incurred by them are excessive or improper. 

0. On information and belief they admit that the complainant is 
the holder and owner of the promissory notes described in the deed 
of trust mentioned in said ninth paragraph, and that she is entitled 
to any surplus remaining after the payment of all the expenses inci¬ 
dental to the sale made by them under the deed of trust in which 
they are named as trustees. 

And now, having fully answered, they pray to be lienee dismissed 
with their proper costs. 

FRANCIS H. SMITH. 
MARTIN L. KOHLER. 

LEON TOBRINER, 

SoVr for Def’ts . 

I, Francis II. Smith, on my oath do depose and say that I have 
heard read the foregoing answer by me subscribed and know the 
contents thereof; that the statements therein made from my per¬ 
sonal knowledge arc true, and that those stated upon information 
and belief I believe to be true. 


FRANCIS II. SMITH. 
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Subscribed and sworn to before me this twenty-second 
31 day of April, A. D. 1899. 

[seal.] PAUL E. SLEMAN, 

Notary Public. 

I, Martin L. Koliler, on my oath do depose and say that I have 
heard read the foregoing answer by me subscribed and know the 
contents thereof; that the statements therein made from my per¬ 
sonal knowledge are true, and that those stated upon information 
and belief I believe to be true. 

MARTIN L. KOHLER. 

Subscribed and sworn to before me this twenty-first day of April, 
A. D. 1899. 

[seal.] RAY W. JONES, 

Notary Public. 

Replication. 

Filed May 1, 1899. 

In the Supreme Court of the District of Columbia. 

Laura I. Olcott ) 

vs. V Equity. No. 20176. 

Francis H. Smith et al. j 

The complainant hereby joins issue upon the several answers 
filed herein by the defendants to this cause. 

WILLIAM BIRNEY, 
WHARTON E. LESTER, 

Solicitors for Complainant. 


Of) 

oZ 


Testimony on Behalf of Complainant. 

Filed Dec. 31,1900. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court for said District. 


Laura I. Olcott 
vs. 

Francis H. Smith et al. 


Equity. No. 20176. 


District of Columbia, To luit: 

Be it remembered that at an examination of witnesses begun on 
the 15th day of December, 1899, and continued from time to time 
until the 24th day of February, 1900, when the within depositions 
were taken, I, Mason N. Richardson, an examiner in chancery, did 
cause to be personally present S. T. Thomas, F. II. Mackey, W. H. 
Sholes, W. Birney, Ferdinand Smith, B. F. Leighton, Francis H. 
Smith, and Eugene Carusi, with due and sufficient notice to counsel 
for defendant-. 

MASON N. RICHARDSON, 

Examiner in Chancery. 
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Washington, D. C., December 1 5th, 1899—3 o’clock p. m. 

Met, pursuant to agreement of counsel, at the law offices — Whar¬ 
ton E. Lester, Esep, Columbian buildiug, to take testimony for and 
on behalf of the complainant. 

Present: Wharton E. Lester, Esq., for complainant; Leon To¬ 
briner, Esq., for defendant-; examiner and witnesses; also Mr. Clias. 
C. Duncanson. 

33 Whereupon S. T. Thomas, a witness of lawful age, being 
by me first duly sworn according to law for and on behalf of 

the complainant, testified as follows : 

By Mr. Lester : 

Q. Mr. Thomas, you are a member of the bar of the supreme court 
of the District of Columbia? A. Yes, sir. 

Q. How long have you been such member of the bar ? A. About 
20 years. 

Cl Please state whether or not during that time you have had 
any experience in selling real estate under the ordinary deed of trust; 
and, if so, what. A. I have. I have made many such sales. 

Q. And whether or not those deeds of trust would provide that 
from the proceeds first shall be paid the expenses of sale. A. Gen¬ 
erally that is the way ; yes, sir. 

Q. Now, will you please tell me what, if any, arrangement you 
have made under those deeds of trust as to the sale of the property 
and the pay of the auctioneers ? 

Mr. Tobriner: Objected to as immaterial, inasmuch as whatever 
arrangements the witness might have made with respect to such sales 
as he conducted is immaterial and inadmissible as against the de¬ 
fendants Smith and Kohler. 

A. Well, I discovered fifteen or twenty years ago that certain auc¬ 
tioneers were inclined, if you did not have an arrangement with 
them, to charge a commission for their services under the act 
of the legislative assembly—I do not know what date it is, 

34 but it is the section applying to auctioneers—and I have, in 
order to avoid any trouble on that score from time to time 

when I have had sales as trustee under deeds of trust, either had an 
understanding with the auctioneer myself or if I represented the 
party secured and he desired to select the auctioneer 1 suggested to 
him the propriety of doing it. 

Q. State whether or not you have any trouble with them to made 
arrangements at a less price than that stated in the legislative act. 

Mr. Tobriner : Same objection. 

A. No, sir. 

Q. And whether or not the reduction made was very material. 

Mr. Tobriner: Same objection. 

A. I have always insisted upon them making these sales at the 
same rate they make a chancery sale. 
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Q. State whether or not in your experience has been confined to 
one or more than one auctioneer. A. Oh, more than one—two or 
three of them. 

Cross-examination. 

By Mr. Tobriner : 

Q. Have you, during the last year, made any sales under a deed 
of trust? A. Yes, sir; this year I have. 

Q. How many ? A. Only one. 

Q. How many did you make for the year prior to that as trustee? 
A. I don’t remember. 

35 Q. How many, about ? A. I don’t remember. I do not 
know that I made any the year prior. 

Q. And the year prior to that? A. Oh, I do not know. I did 
not make as many as some of these lawyers. 

Q. You did not make more than one? A. Oh, I do not make 
very many. 

Q. In the last twenty years how many sales have you made ? A. 
Oh, probably a couple of dozen. 

Q. As many as two a year under deeds of trust? ' A. Well, I do 
not know about that. I have made more under decrees of court. 

Q. Will it average one a year ? A. I should think so; yes, sir. 

Q. About that ? A. Yes, sir. 

Q. Any more than that ? A. I would not say that it would. 

S. T. THOMAS. 

Subscribed and signed for the witness by me, by consent and agree¬ 
ment of counsel, this 15 dav of December, 1899. 

MASON N. RICHARDSON, Examiner. 

Franklin II. Mackey, a witness of lawful age, being by me first 
duly sworn according to law for and on behalf of the complainant, 
testified as follows: 

By Mr. Lester : 

Q. You are a member of the bar of the District of Co- 

36 lumbia? A. Iam a member of the bar of the District of 
Columbia. 

Q. And have been a member about how long? A. Twenty-two 
or twenty-three years; since 1876 or 1877, when I came here. * 

Q. During that time, please state whether or not you have had 
any experience in selling property under the ordinary deed of trust 
such as is in evidence in this bill. A. I have. 

Q. Has it been considerable or very little ? A. Well, I have had 
a reasonable share of them; probably I cannot remember now— 
four or five. 

Q. In the deeds of trust which we refer to and under which you 
have sold, has it been customary to provide about in the following 
language : “ That out of the proceeds shall first be paid all expenses 
of sale”? A. Oh, yes, sir. 
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Mr. Tobrinfr: Objected to, inasmuch as the deeds of trust re¬ 
ferred to should show for themselves. 

Witness: The deed of trust following the ordinary form. 

O «/ 


Q. Now, please state what has been your custom as to making 
arrangements with auctioneers for the purpose of crying the sale. 

Mr. Tobrinfr : Objected to, as the custom followed by the witness 
is immaterial and inadmissible as evidence so far as the defendants 
herein are concerned. 

Witness: Now, I have almost invariably had a special under¬ 
standing with the auctioneer that the fee to be charged should be 
the court fee of $10.00 for the sale. 


Q. Do you know whether that has been frequently followed 
37 by trustees and under such deeds of trust ? 

Mr. Tobrinfr: Same objection, and also as it is immaterial and 
is hearsay. 

A. I cannot speak from personal knowledge, but I can from repu¬ 
tation and hearsay. 

Q. You never had any trouble making such arrangements? A. 
No, sir ; never had any trouble. 

Mr. Tobrinfr: Same objection to this evidence. 

Q. Have you dealt with one or more auctioneers in the District 
of Columbia? A. Yes, sir; I have dealt with more than one. 

Q. How many can you say? Q. Well, I have had that arrange¬ 
ment with I know of three and possibly four and probably others. 

Q. Our friend, Mr. Charles C. Duncanson, was probably one of 
them? A. I would not say that, certainly, but I have a big recol¬ 
lection that- 


Cross-examination. 

By Mr. Tobrinfr : 

Q. How many sales have you made in the last twenty-two years ? 
A. Well, I could not tell you. I could not any more than I could 
tell you how many cases I have had in the last twenty-two years. 

Q* Can’t you recall the last sale you had under a deed of trust as 
distinct from a sale under a decree of chancery ? A. Yes, sir. 
38 Q. When was it ? A. I cannot tell you when it was. It 

was about a year ago. 

Q,. Whose property? A. It was some property on Trinidad 
avenue. 

Q. Out in the county? A. On PI street somewhere; sixteen 
hundred and something H street. 

Q. And what did it consist of? A. Houses; three or four frame 
houses. 

Q. And what was the amount secured by the deed of trust? A. 
I think it was $2,000. 
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Q. Who made the sale ? A. Mr. Dowling. I will tell you the 
arrangements in regard to that sale if you desire it. 

Q. Who was the holder under that deed of trust? A. My client 
was the holder of the notes. 

Q. Your client? A. Yes, sir. 

Q. And you were representing him as the attorney? A. Yes, sir; 
and a corporation was the debtor, an insolvent corporation was the 
debtor, and I made this sort of an arrangement in this case: Mr. 
Dowling agreed that if the property did not bring enough to pay 
the debt that he would only charge $10 for each sale. There were 
three separate sales. 

Q. All made on the same day? A. Ten dollars for each; yes, 
sir; made on the same day. There were three separate houses. 

Q. At the same time? A. Yes, sir. 

30 Q. At the same hour? A. At the same hour; probably 
one sale following the other. You didn’t let me finish. 

Q. Go ahead; and he agreed to that. A. He agreed that if the 
property did not bring enough to pay the indebtedness due under 
the trust lie would only charge $10.00 for each sale, but that if it 
brought more he would charge the surplus that he required—the 
commission under the statute that the auctioneers are entitled to— 
so that the charge should not fall upon my client. I was not inter¬ 
ested in the other party to the sale. It was an insolvent corpora¬ 
tion. 

Q. So that if the property had brought more than the amount of 
the trust he would have charged his required rates ? A. He would 
in that case. He said to protect me, to protect my client, he would 
only charge—and I was satisfied with that arrangement, although 
Mr. Dowling has made other sales for me, charging only $10, mak¬ 
ing the charge unconditional at $10.00. 

Q. Under deeds of trust ? A. Yes, sir ; there would be no neces¬ 
sity to make an arrangement in regard to chancery sales, because 
that is what the law allows. 

Q. You have dealt with other auctioneers also, have you not? 

A. Yes, sir; Messrs. Ratcliffe and Darr, I think, and I have had 

sales witli Mr. Duncanson and sales bv other auctioneers. I had 

«/ 

one with an auctioneer whose name I cannot recollect now and with 
Mr. Williams, on Pennsylvania avenue—in fact, almost every auc¬ 
tioneer in the city, every prominent auctioneer. I tried to 
40 divide my business among them evenly. 

Q. Do you know whether it is the practice and custom 
among the auctioneers that where the property sold under a deed 
of trust realizes an amount sufficient to pay the debts secured by the 
deed of trust to charge the statutory rates of commission? 

Mr. Lester: The question is objected to as immaterial and irrele¬ 
vant as to what may be the custom among the auctioneers. 

A. I do not know of such a custom among the auctioneers. On 
the contrary, 1 think the custom is for the parties, where they are 
interested, to make an agreement that property shall be sold only for 
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$10.00, and if the agreement is not made of that sort it is because of 
an oversight or because the lawyer did not know that such an agree¬ 
ment could be made. 

Q. Well, in the case that you have testified to with Mr. Dowling 
you made an agreement that was an oversight? A. No, sir; I made 
that agreement because Mr. Dowling was a friend of mine and the 
party was an insolvent corporation and there was practically nobody 
representing it, and I did not feel that I should represent it as against 
Mr. Dowling to cut in upon Mr. Dowling’s fees. 

Q. Well, there are commissions which arc provided for by 
statute ? 

Mr. Lester : Objected to, as the statute speaks for itself. 

A. I understand there are. It is a Maryland act, but I have 
never had any special occasion to examine it, because T have always 
provided against it by making this arrangement. 

41 Redirect examination. 

By Mr. Lester : 

Q. Has the amount which is secured by the deed of trust played 
any important partin your ability to make such a contract? A. 
No, sir; I have always found some auctioneer ready to make a sale 
for $10.00 and the regular fee allowed by the rule of the court. 

Q. Has the question of the value of the property ever played any 
part? A. No, sir; the only question was as to the number of 
sales. 


Recross-exam i nation. 

By Mr. Tobriner : 

Q. In other words, your idea has been that you have found auc- 
tioners willing to make a sale of an eighty-thousand-dollar piece of 
property for the same price that they would sell a thousand-doll ar 
piece of property? A. I never had an eighty-thousand-dollar piece 
of property to sell, and therefore I cannot tell you, but I have 
found that the price never entered into the agreement at all. 

Q. Was that because of the competition in the business, or what? 
A. I assume it was because of competition among the auctioneers to 
get the business. 

FRANKLIN Ii. MACKEY. 

Subscribed and signed for the witness by me, by consent and agree¬ 
ment of counsel, this 15 day of December, 1899. 

MASON N. RICHARDSON, Examiner. 
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42 W. H. Shores, a witness of lawful age, being by me first 
duly sworn according to law for and on behalf of the com¬ 
plainant, testified as follows: 

By Mr. Lester, : 

Q. You are a member of the bar of the District of Columbia? 
A. I am. 

Q. And have been such for more than twelve years? A. Eleven 
years. 

Q. During that time will you please state whether you have been 
interested in the sale of property under the ordinary deeds of trust 
such as have been in vogue in the District of Columbia ; and, if so, 
how you were interested ? A. I have. In most cases, though, as 
attorney for the trustee or the parties secured. 

Q. In many cases? A. I presume,in my practice, I have had not 
more than a half dozen such cases. 

Q. Have you on those occasions attended to the contract with the 
auctioneer? A. Yes, sir. 

Q. Did the deeds of trust provide that about in the following lan¬ 
guage : that the expenses of the sale were to be first paid out of the 
proceeds of the sale ? A. Yes, sir. 

Mr. Tobriner: Objected to as immaterial. 

Q. Now, will you please state what, if any, arrangement you made 
with the auctioneer in those cases? 

Mr. Tobriner : Same objection, inasmuch as what the wit- 

43 ness did with the auctioneers in the cases which he had con¬ 
trol of is immaterial and inadmissible as against the parties to 

this record. 

A. I always made an arrangement beforehand for a stipulated 
sum to be received by them as auctioneers. 

Q. Was such sum materially less than that stated in the act of the 
Legislative Assembly ? A. I always agreed that their compensation 
should be the same as provided for in a chancery sale. 

Mr. Tobriner : Same objection. 

Q. Have you dealt with one or more than one auctioneer? A. 
More than one. 

Mr. Tobriner: Same objection. 

Q. More than two? A. Yes, sir; Iliad sales with more than 
two. 

Mr. Tobriner : Same objection all the way through. 

Q. Did you ever find that the amount involved played any im¬ 
portant part in your ability to make such a contract or the value of 
the land? 

Mr. Tobriner : Same objection. 

A. The property that I have been interested in that capacity has 
4— 1092a ‘ 
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been not of any such value as mentioned by Mr. Tobriner shortly 
ago, but I have found no difficulty in making the arrangements in 
reference to the values that I have had. 

Q. Irrespective of the value of the property ? A. Yes, sir. 

Cross-examination. 

By Mr. Tobriner : 

Q. Wh at was the value of the property, the highest value of any 
piece that you sold? A. Not more than $10,000 under a deed of 
trust. 

W. II. SIIOLES. 

Subscribed and signed for the witness by me, by consent 

44 and agreement of counsel, this 15 day of December, 1809. 

MASON N. RICHARDSON, Examiner. 

Mr. Lester : I will offer in evidence the deeds filed in the case 
as Exhibits A and B, the first from Brooke Mackall and wife to 
Francis II. Smith and Martin L. Kohler and the second from Brooke 
Mackall to Oleott and Fitch. 

It is stipulated on behalf of counsel for complainant that the 
charges made by the defendant trustees Smith and Kohler for the 
amount paid as taxes, internal-revenue stamps, and the title com¬ 
pany’s bill, as set forth in the Exhibit E filed with complainant’s 
hill,"may be eliminated. The complainant will ask no relief as to 
those matters. Counsel also admits that, the amount paid Charles C. 
Harrison for principal and interest and the amount charged and 
retained by trustees as commissions, as set forth in same exhibit, 
shall be considered as correct. 

MASON N. RICHARDSON, Examiner. 

William Birney, a. witness of lawful age, being by me first duly 
sworn according to law for and on behalf of the complainant, testi¬ 
fied as follows: 

Bv Mr. Lester : 

•j 

Q. You arc a member of the bar of the District of Columbia? 

A. I am. 

45 Q. And have been such for a number of years ? A. Twenty- 

five years, about. 

Q. Please state whether or not you acted as attorney or agent for 
complainant, Laura I. Oleott; and, if so, when. A. I did; from 
August 19, 1898, up to the present time. 

Q. In connection with what ? A. In connection with the sale of 
the Mackall lot, as it is called. 

Q. And in the collecting of the amount due here, as set forth in 
the exhibit filed? A. Yes, sir; I represented her in the matter 
throughout. 

Q. State whether or not you also acted as attorney or agent for 
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Jacob Von Olcott, as purchaser of the property, as set forth in the 
bill. A. I (lid. 

Q. Did you know by whom that property was purchased under 
the sale, as set forth in the bill ? A. I purchased it myself for Jacob 
Van Vochten Olcott. 

The advertisements, filed as a part of the original bill, are ad¬ 
mitted in evidence, by consent of counsel. 

MASON N. RICHARDSON, Examiner. 

Q. Was the property offered for sale under both of these adver¬ 
tisements which have been offered in evidence? A. Yes, sir. The 
property was offered first October 24, 1898, and sold. 

Q. And it is the property described in this bill ? A. It is. It was 
resold on the 15th of December, and I bought it again for Jacob 
Von Olcott. 

4G Q, Will you please state whether or not you had any com¬ 

munication with the defendant trustees Smith and Kohler 
with regard to any fees to be paid to the auctioneer who was men¬ 
tioned in this advertisement to sell that property? A. I had. 

Q. What were they ? A. On the 24th of October, about the time 
mentioned in the advertisement for the sale, a few minutes before, 
the time I went into the office of F. H. Smith and Sons and I found 
there the two trustees, F. FI. Smith and Martin L. Kohler, and the 
question arose there in regard to the auctioneer’s fees, and Mr. 
Kohler mentioned to me that the auctioneer would probably charge 
a pretty big fee. I objected at once as strongly as I could, and I 
insisted upon it at that time that the charge should not exceed 
what was charged in chancery sales—one-eighth of one per cent. I 
referred also to two previous communications which I had received 
from F. II. Smith and Sons in answer to a demand on my part on 
defendants Smith and Kohler for a statement of the probable 
amount to be raised, costs and charges. I wished to know what the 
debt was, with interest upon it, and the probable costs and charges; 
that I had done with a view to raising money on loan for the pur¬ 
pose of paying that off'. 

Q. Have you in hand those items as to the probable charges of 
which you speak ? A. I have. One was sent to me on the first of 
September, 1898. 

Q. And the other one? A. And the other was sent at the date of 
this letter, October 17, 1898. 

Q. You say that they were sent to you in response to a request 
47 or demand "made by you upon, the defendants Smith and 
Kohler? A. Yes, sir; For a statement of the account. 

Q. How did you receive those, by mail or by messenger? A. I 
received these by mail. 

Mr. Lester : I offer them both in evidence, the two statements 
and the letter, Exhibits W. B. Nos. 1, 2, 3. 

Witness: The one sent on the second date is a duplicate of the 
one sent on the first date, the first of September. 
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Q. Then you say on the day of the sale you spoke to botli the 
defendants Smith and Kohler personally ? A. Yes, sir. 

Q. That was on what date? A. The 24th of October. 

Q.. And you have related the conversation ? A. Yes, sir. 

Q. Will you please look at the exhibits filed with this bill, the 
original bill, Exhibits 0, D, E, and state what they are and whether 
or not you received them, and from whom? A. I received them 
from the trustees, Smith and Kohler. 

Q. Were they in response to a request for an accounting? A. 
They were; that is a bill for $753, purporting to be a bill of Mr. 
Duncanson’s auctioneer’s commissions. 

Mr. Lester: I offer them in evidence, Exhibits 0, D, cfe E. 

Q. Please look at this letter and paper and state what it 
48 is and where it came from. A. This paper was received by 
me from F. II. Smith and Sons about February 7. 1899, in 
answer to a demand I had made for a signed statement and a com¬ 
plete statement by the trustees. My demand had been made on 
the trustees. 

Q. Do you know upon what date? A. I had made one on the 
25th of January. 

Q. How was that demand made ? A. Made by letter. 

Q. Please state what the paper is to which you have referred. A. 
The paper and signed statement of the account of Francis II. Smith 
and Martin L. Kohler, trustees under the deed of trust. 

Q. Is that the signature of Smith and Kohler, defendants ? A. 
It is the signature of Francis 41. Smith and M. L. Kohler, trustees. 

Mr. Lester : I offer the letter and statement in evidence, Exhibits 
W. B. Nos. 4, 5. 

Q. What is the paper which you now have in your hands ? A. 
It is a letter from Francis II. Smith and Sons to me under date of 
January 21, 1899. 

Q. Is" that the letter which covers the bill from Duncanson which 
has been filed as an exhibit already offered in evidence? A. Yes, 
sir; and it refers to it; they say: Acting for F. II. Smith and M. L. 
Kohler, trustees, we send you this. 

Mr. Lester : I offer this in evidence, Ex. W. B. No. G. 


Q. Do you know how much that property brought ? A. At the 
first sale it brought $70,000, to the best of my recollection. 

49 Q. Was that sale completed ? A. No, sir. 

Q. It was offered for resale, and what did it bring ? A. It 
was offered for resale and it was resold on the 15th day of December, 
and at that sale it brought $72,500. 

Q. Was Mrs. Olcott, the complainant, the holder of the note de¬ 
scribed in the second deed of trust, which has been offered in evi¬ 
dence as ComplainanPs Exhibit B ? A. She was the holder and 
owner. 

Q. State whether or not, in behalf of Mrs. Olcott, you ever de- 
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manded of the defendants Smith and Kohler the balance remaining 
in their hands. A. I have orally and in writing. 

Q. Can you state anything about the value of that property ? A. 
It is difficult to state the value of anything except according to what 
it bri ngs in the market. That is a contested point, but it was worth 
more, in my judgment, than the amount I paid for it. 

Q. Do you know whether or not it has been sold since the date 
referred to in the bill? A. Yes, sir; it has been. 

Q. State the circumstances under which it was sold, whether at 
private sale or for investment or other purposes, if you know. A. 
I sold it at private sale to a capitalist from Boston. 

Q. I do not ask you to state the amount it brought, but I will 
ask you if it brought more than the amount received at the sales. 
A. Yes, sir; it brought more than $20,000 more. 

WM. BIRNEY. 

50 Subscribed and signed by the witness [by me, by consent]* 
and agreement of counsel, this 15 day of December, 1899. 

MASON N. RICHARDSON, Examiner. 


The cross-examination is 
concluded. 


reserved until testimony of witness is 


MASON N. RICHARDSON, Examiner. 


Hereupon the further taking of testimony in this case is adjourned 
until Thursday, December 21st, 1899, at 3 o’clock p. m. 

MASON N. RICHARDSON, Examiner. 


Washington, D. 


C., December 22, 1899—2.30 o’clock p. m. 


Met, pursuant to adjournment, at the law offices of Wharton E. 
Lester, Esq., Columbian building, to take further testimony for and 
on behalf of the complainant. 


Present: Wharton E. Lester, Esq., for complainant; Leon Tobriner, 


Esq., for defendants; 


examiner and witnesses; also Mr. Olios. C. 


Duncanson. 


Whereupon William Birney, a witness heretofore sworn 
51 for and on behalf of the complainant, testified as follows : 

By Mr. Lester : 

Q. General, in the conversation of October 24th that you had 
with the defendants Smith and Kohler with regard to the fees to be 
charged or to be paid to the auctioneer, will you please state whether 
or not you referred to the estimate which you had received from 
Smith and Kohler in which $100.00 was stated as the probable 
charge to be made by the auctioneer ? And, if so, state what you said 
and what they said or either of them said. A. Yes, sir; I referred 
to the two communications which I had received—duplicates—re¬ 
ceived on September 1st and on October 17th, in which the sum men- 


[* Words enclosed in brackets erased in copy.] 
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tioiied as a probable payment to tlio auctioneer was $100. I had 
received those statements in answer to a letter I had written either to 
F. II. Smith, trustee, or to Smith and Kohler, trustees, which was 
directed, however, to the business house of Mr. Francis II. Smith, in 
this city. I spoke of those paper's ; then Mr. Francis II. Smith said 
that the amount mentioned there was simply an estimated amount 
and it was not stated certainly. I think my answer to that was that 
it was about the amount that might bo charged for a—the chancery 
rate allowed—and I asked if they had made any special contract in 
regard to the matter, and was answered no ; that they had not. 

Q. Will you please look at this exhibits which have already been 
filed- A. Wait one moment. I then said that if the charge ex¬ 

ceeded the amount of one-eighth of one per cent., as allowed by chan¬ 
cery, I should certainly bring it to the attention of the court and 
have the question settled by the court. 

52 Q. Will you please look at these exhibits already filed with 
the letter of October 17th and state if they are estimates to 

which you refer (showing Complainant’s Exhibits Nos. 1, 2, and 3)? 
A. They are. 

Q. Please state why you made any reference to the $100 at all or 
to the chancery rates. A. Because the $100 was mentioned in those 
duplicate statements made as the charge of the commission. That 
was the only reason. 

( l . State whether or not you authorized the defendants or either 
of them to pay the chancery rates of $100. A. No, sir; I did not 
authorize them to do anything of the kind. I stated that if the 
charge allowed was more than that I should bring it to the attention 
of the court. 

Q. Please tell me what the chancery rates are. A. It is one-eighth 
of one per cent, for which the property should sell, provided that 
such compensation shall not be less than ten dollars in any case. 

Q. Tell me who cried each of these sales or attempts to sell this 
property. A. At the first sale a man who represented himself to 
be an employee of Mr. Duncanson. 

Q. At the second sale. A. At the second sale it was Mr. Charles 
C. Duncanson himself. 

Q. Tell me what they did on each of those occasions. A. We 
went to the premises, the auctioneer read the advertisement, I think, 
and then called for bids and took the bids. In each case there were 
two bidders. There may have been several bids; there were, I 
think, several bids, but only two bidders. 

53 Q. Is that true of each attempt to sell the property—there 
were but two bidders present—two persons who made bids? 

A. Yes, sir; two persons—that is, Mr. Kohler representing the bene¬ 
ficiary under the first deed of trust and myself as representing the 
beneficiary under the second deed of trust. We were the only 
bidders. 

Q,. Have you told us what the auctioneer did in each case now ? 
A. He asked for bids and received them. 

Q,. Have you told us all that they did ? A. He received the bids, 
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called for more bids, and finally, not receiving any more, he knocked 
oft' the property in each case to me as representing Jacob Y. Olcott, 
of New York. 

Q. Will you please state what, if any, experience you have had in 
making a contract with auctioneers for the sale of property under 
deeds of trust which provided for the application of the proceeds of 
sale after the payment of all the expenses of sale- 

Mr. Tobriner: Objected to as immaterial, irrelevant, and the 
construction placed upon trusts by any individual attorney would 
not be evidence in this case. 

Mr. Lester (continuing question): Either as trustee or as attor¬ 
ney for trustees ? 

A. Personally I have not made many contracts with auctioneers, 
but I have been connected with a firm which made a good many. 
We always made in those cases special contracts with auctioneers— 
the firm with which I was connected for some twenty years. A 
case which I remember being interested in personally, in 
54 which one Mr. Duncanson sold the property for me—I was 
interested as beneficiary—he cried the sale and sold it, and 
he charged mo $10, I think, in that case. 

Q. From the experience you have had in such matters what would 
you consider a fair compensation for the work done by the trustees 
in this case ? 

Mr. Tobriner: Same objection. Trustees? 

Mr. Lester: Auctioneers I should have said. 

A. I should say, as compensation, from $5 to $10. I should not 
have objected, however, or brought the matter before the court if 
the charge had been kept within the limits of the chancery rule. 

Q. Now, I will ask the witness, Mr. Smith, if he brought those 
letters which he was subpoenaed to bring ? 

Mr. Smith : Yes, sir. 

Mr. Smith hereupon handed Mr. Lester the letters. 

Q. Will you please look at this letter and state what it is (hand¬ 
ing witness a letter)? A. This is a letter written by me and signed 
by me as attorney for J. V. Olcott, holder of the second trust—deed 
of trust—to Messrs. Francis II. Smith and Martin L. Kohler, trustees, 
under date of October 26, 1898. 

Q. You wrote that letter? A. I did. 

Q. And you sent it ? A. I directed it and signed it. 

Q. Sent it where and to whom ? A. I sent that letter to Francis 
H. Smith and Martin L. Kohler, trustees, personally. I addressed 
it to the care of F. II. Smith and Sons. I think 1418 F street. 

Mr. Lester : I will read the letter. It is as follows : 
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55 “Law offices of William Birney and Wharton E. Lester, 
rooms Nos. 6, 7, and 8, 458 Louisiana avenue northwest. 

Washington, D. 0., Oct. 20,1898. 
Messrs. Francis II. Smith and Martin L. Kohler, trustees. 

Gentlemen: On the 24th inst., the day of sale of the Mackall 
property, I, as attorney for J. Y. Olcott, made a verbal protest against 
any charge by the auctioneer for his services at the sale in excess of 
one-eighth of one per cent, on the amount of sale. This is the rate 
regularly allowed by the auditor appointed by the supreme court of 
the District of Columbia. I now renew my protest in writing against 
your allowing to the auctioneer anything in excess of the amount 
allowed by the auditor. 

Respectfully, WILLIAM BIRNEY, 

Attorney for J. V. Olcott , Holder of 2nd Trust Deed. 

C.” 


Q. Will you please look at this letter and state what you know 
about that ? 

Mr. Tobriner: Arc you going to offer that in evidence? 

Mr. Lester : Yes, sir. 

Hereupon the letter is offered in evidence as Complainant’s Ex¬ 
hibit No. W. B. No. 7. 

Q. Will you please look at this letter and state what you know 
about that? State what that is. State whether or not you wrote 
that letter which is signed by Brooke Mackall and Jennie Warner 
Mackall and which has this writing on the bottom as made 
50 by yourself as attorney for Laura I. Olcott. A. The body 
of this paper is in my handwriting. 

Q. It is dated November 2nd, 1898. 

Mr. Lester : I will read it. 


“Washington, D. C, November 2, 1898. 

To Messrs. Francis II. Smith and Martin L. Kohler, trustees in deed 
of trust from Brooke Mackall and wife, dated July 9,1895, and re¬ 
corded July 29,1895, in the land records of the District of Co¬ 
lumbia, of part of original lot seven (7), in square numbered two 
hundred and twenty-three (223). 

Gentlemen : Understanding that you as trustees made no con¬ 
tract with an auctioneer for special rates for the sale of the above 
property on the 24th of October ult., and that the auctioneer, offi¬ 
ciating by deputy at said sale, may present a bill for an expensive 
sum for his services— 

We hereby respectfully notify you that we will hold you person¬ 
ally responsible for the payment by you to said auctioneer of any 
sum in excess of the hundred dollars mentioned by you as the auc¬ 
tioneer’s fee in j r our letter of September 1st and October 17th of the 
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present year; and if you compel us to resort to legal proceedings we 
will endeavor to get the court to fix the charge at a still lower 
figure. 

Very respectfully, BROOKE MACK ALL. 

JENNIE WARNER MACKALL. 

T, Laura I. Olcott, holder of the second trust deed on the above- 
named property, adopt the above notice in protection of my interest 
in the proceeds of sale. 

LAURA I. OLCOTT, 

By WILLIAM BIRNEY, 

Her Attorney” 

57 Witness: Read the question. 

Hereupon the previous question is read to witness. 

A. The bottom is also in my handwriting and the signature to 
the bottom is mine. 

Q. State whether or not you sent that to Messrs. Smith and 
Kohler, defendants ; and, if so, how. A. I did by mail. 

Mr. Lester : I now offer both of these letters in evidence, they 
being the same which are produced by the witness Francis II. 
Smith under subpoena duces tecum, and they are marked respectively 
as Exhibits Nos. 7 and 8. 

Mr. Lester : By consent of counsel they will be copied into the 
record and considered as originals filed. 

Mr. Tobriner : In place of the originals; yes, sir. 

Mr. Lester : I now call upon counsel for defendants to produce 
a letter dated January 25th, 1899, addressed to Messrs. Francis LI. 
Smith and Martin L. Kohler, trustees, etc., and signed by William 
Birney, of which notice was given. 

Mr. Tobriner: We haven’t it. 

Q. Please look at this paper—it appears to be an original or car¬ 
bon original of a letter—and state what it is and what you know 
about it. A. This letter, dated January 25, 1899, was written by 
me, and the original letter was sent to Francis H. Smith and Martin 
L. Kohler, trustees, by mail. 

Q. Postage prepaid ? A. Yes, sir. 

(^. Now, will you please look at this lettter, already offered in evi¬ 
dence, dated February 7, 1899, and signed F. LI. Smith and Sons, 
and say whether or not that is the letter you received in response 
to that communication (handing witness letter marked Ex- 

58 hibit W. B. No. 4) ? A. My letter was addressed to F. H. 
Smith and Martin L. Kohler,, trustees. This letter, under 

date February 7, 1899, enclosing me a check for $500, was received 
about the time of its date by me and enclosed also a statement 
signed by both the trustees. 

Q. The question was, General, whether or not the letter which 
you now have in your hands of February 7 was in response to the 
other letter. A. I was going to answer that. Just let me answer 
5—1092a 
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it. I state tliis to be the answer to my communication to the trus¬ 
tees. 

Mr. Lester : I offer that in evidence, the carbon copy filed as an 
exhibit, and the examiner will please mark it as Complainant’s Ex¬ 
hibit No. W. B. No. 9. (See page 88.) 

Q. Is there anything else you wish to say ? A. No. 

Cross-examination. 

By Mr. Tobrixee : 

i, 

Q. When did your connection with the deed of trust executed by 
Brooke Mackall to secure the Olcott indebtedness first begin? A. 
The first letter was dated August 17, 1898. 

Q. To whom? A. To me. 

Q. From whom ? A. Jacob V. Olcott, trustee in the second deed 
of trust. 

Q. What date was that? A. August 17, 1898. 

59 Q. Have you that letter? A. I presume I have. 

Q. Could you produce it? A. I should have to take some 
time to look for it. I cannot lay my hand on it at once. 

Q. At that time was there a default under that trust? A. The 
second trust ? 

Q. The Olcott trust; that is what I am talking about now. 

Mr. Lester: The question is objected to as calling for matter 
shown by the deed of trust itself. 

A. There may have been a default in interest and there may 
have been a default in the payment of taxes. I think it was a six- 
months loan. 

Q. At that time was there a default in the Olcott trust? A. Yes, 
sir. 

Q. And Mr. Olcott wrote to } r ou in respect to enforcing the pay¬ 
ment of the indebtedness secured by the deed of trust under the pro¬ 
visions of it? A. No; he stated the facts, as well as I recall, and 
asked me my advice about it. He said he wished me to—I forget 
now exactly what he said. T cannot repeat from memory. 

Q. The substance of it. A. The substance of it was he wished 
me to represent Mrs. Olcott and protect her interest. 

Q. At that time did you know of the existence of the deed of trust 
in Messrs. F. II. Smith and Martin L. Kohler as the first deed of 
trust? A. I was informed of it just about that time. Probably in 
that letter I have. I had heard of it before. 

00 Q. The Olcott trust was what is known as the second deed 

of trust? A. Yes, sir. 

Q. At the time you were put in communication with Mr. Olcott 
had there been any advertisement of the property under the first 
trust ? A. No, sir. 

Q. There was a default under the second? A. Yes, sir; there 
was under the first. 
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Q. Why wasn’t the second deed of trust enforced by sale? 

Mr. Lester : The question is objected to as wholly immaterial 
and not being cross-examination of anything brought out in direct 
examination, and also because it in all probability calls for confi¬ 
dential communications between client and attorney. 

Mr. Tobriner: That is a question. 

Witness : Read the question, please. 

Hereupon the question is read to witness. 

A. I took it that the trustees under the first deed of trust had 
precedence over us, their claim was large, and my client’s claim was 
quite a small one in comparison with theirs. 

Q. When did you first learn that there was a default in the first 
trust? A. I called once on Mr. F. H. Smith, one of the trustees, 
and he gave me politely all of the information I required about 
that. 

Q. Was it at that interview with Mr. F. H. kmit t a ^ 

tamed the statement which you say you received on Septem- 
01 her 1st? A. No, sir; I addressed a letter to Air. F. H. Smith 
on the 27th of August, and his letter of September 1st was in 
answer to that. 

Q. How many interviews did you have with Mr. Smith between 
the first call before and the time'you addressed this letter to him? 
A. I cannot remember now. I think no more than one or two. 

Q. Were all your interviews with Mr. F. II. Smith personally ? 
A. No; I saw his son. His son was present. 

Q. Mr. E. Quincy Smith ? A. Another son. 

Q. How often did you see Mr. F. H. Smith up to the time that 
you wrote the letter in answer to which the statement of September 
1st was sent you? A. I cannot say as to that. I called there for 
information in regard to the claim against Brooke Mackall—the 
claim of Mr. C. (1 Harrison against Brooke Mackall—and I got my 
information at the office of F. H. Smith and Sons. 

Q. From whom ? A. I cannot at the present time say from whom. 
I cannot remember. There is nothing at all to bring that to me. I 
got it either from him or from one of the sons. At any rate, it was 
from a person perfectly well informed, as I considered. ^ 

Q. At that time in one of these interviews—one of these state¬ 
ments? A. No, sir. 

Q. Or a statement of similar import ? A. No, sir; I got no state¬ 
ment at all—no written statement. 

G2 Q. At no time ? A. Not at that time. 

Q. When did you first get a written statement ? A. Sep¬ 
tember first. 

Q. September first ? A. Yes, sir. 

Q. Had you gone over these figures prior to the time that you got 
the statement or received it? A. Not closely. I think the young 
Mr. Smith made- 

Q. Which one? A. Mr. E. Quincy Smith. 

Q. Yes, sir. A. I cannot remember it at this date. It was one ot 
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the young men went over the calculation of Harrison’s claim, wliat 
amount was due to Harrison; gave that in general terms, coining 
up to that time, so that I got an idea of what the amount was upon 
the large claim. 

Q. Was that all you got from young Mr. Smith ? A. If you will 
mention anything else 1 got, 1 will try to remember it. 

Q. Any matters in the statement besides the debt due Harrison? 
A. I think one of them afterwards—after the first advertisement was 
made of sale—gave me perhaps a written statement which was in¬ 
tended to be sent by Fitch and Fox to Brooke Mackall and got his 
signature to it, and* I took that to Fitch and Fox and they communi¬ 
cated it to Brooke Mackall. 1 don’t remember any other paper I 
got from them. That was a request to reduce the amount of the de¬ 
posit. The amount of the deposit had been fixed by them in the 
advertisement at §3,000, and that seemed to be very large and 
03 likely to stand in the way of the sale. 

Q. I am speaking before the sale. Before any advertise¬ 
ment was made of the property did you not with Mr. E. Quincy 
Smith go over the statement of estimated costs in the event that a 
sale under certain circumstances would be made? A. I think very 
likely I did. 1 was trying to get it exactly what the amount was to 
be raised. My object was to raise a loan or to have a loan raised. 

Q. Was not your object at that time, when you got the estimates 
that you have just referred to, to have the property sold under the 
first deed of trust and have it bought in for Mr. Harrison, the holder 
of the notes secured under the first trust—Mr. Harrison, the holder 
of the notes secured under the first deed of trust—and then pur¬ 
chase the property from Mr. Harrison, raising a sufficient amount 
to pay off the amount that the property stood him, and this for the 
purpose of protecting Mrs. Olcott? A. At that time we would have 
welcomed—I would have welcomed for my client—any arrangement 
whatever by which the whole thing could have been settled and her 
claim paid. It was thought at the time that a loan could be raised 
by somebody. I think F. II. Smith and Sons tried to raise a loan, 
Fitch, Fox and Brown tried to raise a loan, and I tried to raise a 
loan from different people. It could not be done, and I don’t re¬ 
member, however, any suggestion of such an arrangement as the 
one indicated in the question. 

Q. Did you not propose to F. II. Smith and Sons during your first 
negotiations with respect to this property that the property should 
be advertised under the Harrison trust and bought in by Mr. 
04 Harrison, who would then convey to your client ? A. Never, 
to my recollection, because my client did not wish to buy and 
it certainly could not have been my purpose to make an arrange¬ 
ment which would impose upon her the necessity of buying that 


property. 

Q. Then what was the purpose of obtaining these estimates ? A\ 
To see how much money it would be necessary to raise. 

Q. For what purpose? A. For paying off these debts and reliev¬ 
ing the parties to the transaction from the very severe strain brought 
to bear upon them. 
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Q. Did you coil tempi ate a sale ? 

A. I could not help it. Mr. Harrison had the power, and he in¬ 
sisted upon it, and the default had been made, lie had the right 
to sell, and there was no escape from selling. 

Q. At that time, when you first went to them, did they advise 
you that they insisted upon a sale? A. No ; they seemed to be as 
desirous as I was to have the money raised in some way, so that the 
whole thing could be adjusted. 

Q. You could have taken an assignment of their notes, secured by 
the deed of trust, which would have relieved you of the necessity of 
selling under the first deed of trust, could you not? 

Mr. Lester : Read the question again. 

Hereupon the question is read to witness. 

A. To get an assignment of their notes it would have been neces¬ 
sary to have the money, and we had not the money, and no 
05 such suggestion, as I remember, was made to me of taking any 
assignment of the note, as 1 considered we had no monev to 
back any such arrangement as that. 

Q. So that, for the purpose of getting title, you had to sell under 
the first deed of trust ? A. No, sir. I submitted to the inevitable. 
Mr. Harrison sold under the deed of trust. We were not anxious to 
get title at all. We were anxious to get $5,000 and interest paid. 

Q. You could not get that without selling under ymur trust, could 
you? A. Undoubtedly, as assignee of Brooke Mackall, which we 
were, we had the right, as beneficiaries under the second deed, to 
have that money. 

Q. Why didn’t you sell under your trust? 

Mr. Lester: Objected to as wholly immaterial, irrelevant, and 
not being cross-examination of anything mentioned in the examina¬ 
tion-in-chief. 

A. Simply because Mr. Harrison was going ahead with a sale 
under his trust. 

Q. lie had not so notified you when you first went to him, had 
he? A. He did not notify me at all, but I understood from my 
conversations with the parties interested for him that unless the 
money was paid up he would make sale—be obliged to make sale. 
I considered that perfectly reasonable in business life. I did not 
object to his selling out. I had no right to object to it. 

Q. Was the indebtedness secured by the Harrison trust due at 
that time—the principal ? A. You can tell by reference to the deed 
as well as I can. I understood there were quite a number of 
66 defaults in the payment of interest. 

Q. What do you recall about the principal being due? 
A. I recall very distinctly that there were several defaults in in¬ 
terest. I think, to the best of my recollection, as was stated to 
me bv Mr. Smith or one of his sons, there were five defaults in the 
payment of interest. 

Q. Now, if I understand you correctly, that you say that these 
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.atements or the first thereof was liaiuled to you by F. II. iSmitli ? 
.. Which statement? 

Q. These estimated costs. 

l\Ir. Lester: September first. 

A. The typewritten statements were not handed to me. They 
were sent to me by mail. 

Q. Don’t you recollect, General, you went at the office of F. Ii. 
Smith and Sons, and had a conversation with R Quincy Smith with 
respect to the amount of indebtedness due from Ilarrison, and you 
asked him at that time that if a sale took place under Mr. Har¬ 
rison’s trust and the property was bid in by Mr. Ilarrison he would 
subsequently convey it to your people oil their paying up the 
amount of Harrison’s claim—what the expenses of such a sale 
would be? A. I cannot recollect any such question. I asked a 
good many questions about the matter. 

Q. With whom did you have your dealings mostly—with F. II. 
Smith or with one of his sons? A. Part of the time Mr. F. II. 
Smith was sick—confined to his house by sickness—and could not 
come down to his place of business. His sons gave me what in¬ 
formation I asked for. 


Q. Don’t you remember that Mr. E. Quincy Smith gave 
07 you an estimate in lead pencil of these expenses, and that 
you said to him you could not read them very well; would 
he have them typewritten for you ? A. No such conversation 
occurred. As to his furnishing me a statement in lead pencil, that 
is a mistake. He may have had some lead-pencil marks on a piece 
of paper, but I never got the paper. 

Q. Don’t you recall that you asked: That should be transcribed 
and put into typewriting? A. I asked that afterwards in a letter 
under date of August 27th. 

Q. Have you a press copy of the letter of August 27th? A. I 
don’t know. 

Q. Do you keep press copies of all of your letters? A. All im¬ 
portant ones I do ; others I do not. 

Q. Who attended the first sale on behalf of Mrs. Olcott? A. I 
did. 

Q. Was Mr. Olcott present ? A. No, sir. 

Q. Who represented him at the sale? 

Mr. Lester: At the first sale? 

Mr. Tobriner : I am speaking of the first sale. 

A. I represented Mr. Olcott in two ways. Mr. Olcott was trustee 
in the deed for his wife, which secured his wife $5,000, and he was 
also a bidder. He authorized me to bid for him, which I did. I 
represented him in both ways—both as trustee and as bidder. 

Q. In what capacity did he purchase at that sale—first 
68 sale ? A. He purchased for himself. 

Q. Did you default under the first sale ? A. He did. 

Q. And the property was readvertised ? A. It was. 

Q. And bought by him ? A. Through me; yes, sir. 

Q. How much was bid at the first sale ? A. I testified the other 
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day, I think, that my last bid was only $70,000. I think it was 
more than that; perhaps $71,500. 

Q. How much was the bid at the second sale? A. $72,500 was 
my last hid. 

Q. That was more than sufficient to pay the indebtedness and ex¬ 
penses secured by the first deed of trust? A. Yes, sir; but not 
enough to pay the debt under the second deed of trust. 

Q. All that was necessary to be satisfied under the first deed of 
trust was the debt secured by that, was it not? A. Yes, sir. 

Q. You say there were no bidders there besides yourself? A. No 
persons who made bids. Mr. Kohler bid for C. C. Harrison. 

Q. Up to what amount at the first sale ? A. I cannot remember 
that. 

Q. Do you know up to what amount he hid at the second sale? 
A. I did not charge mv memory with that. I bid more than he 
did. I bid $72,500. 

Q. What was the necessity of bidding $72,500 at the sec- 
09 ond sale ? A. I don’t know that there was any strict necessity 
of doing it. I might have gotten it for a little less. 

Q. You did not bid any more than was necessary to bid? A. 
Not any more than I thought was necessary. 

Q. So that you had overbid everybody that had bid previous to 
vou ? A. I overbid Mr. Kohler, who was bidding for C. C. Harrison. 

Q. You cannot tell how much that bid was now? A. 1 do not 
remember now. My bid was over his, and the auctioneer knocked 
it down to me. 

Q. Well, the property was sold on the 15th day of December, 1898, 
was it not? A. Yes, sir. 

Q. And the property had been advertised some ten days prior to 
that time? A. Yes, sir. 

Q. Had you at any time prior to the day of sale consulted the 
trustees as to what the actual expenses would be? A. I had not, 
unless my interview of October 24th, already testified to, may be 
considered as a consultation; that matter, however, of the probable 
expenses and charges was referred to several times in conversations 
between him- 

Q. II ad you had any interview with them at the time, of the sec¬ 
ond sale when you made the deposit of $500 as to the costs of that 
sale? A. You are mistaken in your question. 

Q. I mean the first sale. (Hereupon the question is read 
70 to the witness.) A. 1 had an interview with them, as already 
testified to, before the sale took place. We went together to 
the place of sale, and immediately after the sale I deposited the 
$500 with them and took their receipt. 

Q. Is that the time you protested to the charge of more than one- 
eighth of one per cent. ? A. 1 protested before we went over to the 
sale. 

Q. I mean on that day. A. Yes, sir. 

Q. October 24th ? A. Yes, sir; October 24th. The conversation 
in regard to the probable charges of the auctioneer took place be¬ 
fore wc went around to the sale. 
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Q. And under that sale you made default? A. My client made 
default; yes, sir. 

Q. Finally you took the property under the second sale ? A. 
Ycs sir. 

(i For $72,500? A. Yes, sir. 

il. That was sufficient to pay the expenses and costs? A. Yes, 
sir; but not enough to pay the full claim of my client? 

Q. The property was not sold to satisfy the claim of your client, 
was it? A. No, sir; not by those trustees, but my client was en¬ 
titled to the surplus after paying all the first debt and the expenses. 

Q. After that sale you called on the trustees for a statement? A. 
I did, as already shown here by my letter of January 25th, 
71 and I made other demands on them for a statement of the 
expenses under the sale—their whole claim. 

Q. You say that you received a statement with this letter of Feb¬ 
ruary 7th, 1899? A. Yes, sir. 

Q.* Had you received a statement prior to this time? Q. You 
mean of the full expenses connected with the second sale? 

Q. Yes, sir ; that is the one we are talking about. A. Not a full 


statement. 

Q. Had you received any ? A. They were not satisfactory, be¬ 
cause they were not signed, and I demanded a signed statement, 
and then they sent me a signed statement. 

Q. You had received a statement as early as January 10, 1899, 
had you not ? A. Probably. I don’t remember the date now. 

Q,. Well, look at the statements that you have or received and say 
if there is one under the date of January 10, 1899. A. I received 
this one—marked in pencil (looking at a paper) F. II. Smith—from 
Francis II. Smith or the firm of Francis H. Smith and Sons. Then 
I received from F. II. Smith and Sons the letter now handed to me. 
I received this one which I hold in ray hands here, dated January' 
10, 1899, from F. H. Smith and Sons on or about that date. 

Mr. Lester: Received it on what date? 

A. The first one I received January 10, 1899, and the second one 
I received January 10, 1899. The second one was from M. L. 
Kohler. 


Mr. Tobriner : I want all these to go in. 

72 Said papers are hereupon marked for identification as Ex¬ 

hibits No. W. B. Nos. 10 and 11. (See page 89.) 


Q. Were there any letters enclosing those statements? A. I re¬ 
ceived a letter from F. II. Smith and Sons, dated January 14, 1899, 
which I have in my hand, in which they enclosed me a statement 
of Smith and Kohler, trustees in the Mackall sale, and it enclosed 
also a carbon copy of the statement, which they requested me to for¬ 
ward to Mr. Mackall, and enclosed also the note of Brooke Mackall 
for $65,000 and the enclosed interest note of $1,787.50. I acknowl¬ 
edged those enclosures, and, as requested, transmitted them to 
Brooke Mackall—the paper which was intended for him—the paper 
and notes; there were two notes. 
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Mr. Tobriner: We offer those letters and statements in evidence. 
Said letters and statements are marked for identification as W. B. 
No. 12. (See page 00.) 

A. (Continuing:) On January 24th I received this letter which I 
now hold in my hand, signed F. H. Smith and Sons (filed as Ex. 
W. B. No. 13, p. 91), hut still it did not contain a signed statement, 
and on the next day after the receipt of that letter I wrote again, 
demanding a signed statement—a complete statement. 

Q. And in reply to that you got this statement which is appended 
to the letter of February 7th, but which bears date January 10, 
1899, which you have already offered in evidence? A. Yes, sir. 

Q. That statement which was signed was an exact copy of the two 
statements that had been sent you prior thereto and about 
which you have just testified? 

73 Mr. Lester : It is shown on the face of the papers there— 
shown on the face of the papers that they are not exact papers 

and the signatures are missing and the entire statement at the foot 
is missing. It is admitted, however, that the figures are the same. 

Q. At the time you got this statement with the letter of February 
7th did you also receive a check with it? A. I did. 

Q. For how much? A. $500.00. 

Q. Was this $500 mentioned in the foot-note of the statement? 
A. Same $500. I received only one $500. It is mentioned also in 
the body of* the paper. 

Q. That statement was, as far as you know, a complete statement 
of the receipts and expenditures made by the trustees under the 
Harrison deed of trust? A. I remember now of only two items in; 
the charge. 

o 

Q. That is not my question. 

Witness: Bead the question. 

Hereupon the question is read over to the witness. 

A. I did not consider it a coirect or proper statement. 

Q. It showed you how much money they had received? A. 
Yes, sir. 

Q. Was that amount correct? A. Yes, sir; that amount is cor¬ 
rect ; $73,000 they had received. 

Q. It showed you how much they had paid for trustees 1 commis¬ 
sions ; is that amount correct ? A. I don’t question it. 

74 Q. It shows you how much they had paid for advertising 
is that amount correct ? A. I don’t so consider it. 

Q. It shows how much they had expended for taxes? A. Yes, 
sir. 

Q. And internal-revenue stamps? A. Yes, sir. 

Mr. Lester: These questions are already waived. 

Q. And other expenses? 

0—1092a 
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Mr. Lester : Counsel has already waived an accounting as to 
everything except the advertising and auctioneer’s charges. 

( l . And it shows how much the trustees still have in hand, does 
it not? A. It states a balance in the hands of the trustees of 
§1,540.70. 

Q.. It purports to account for the whole of the receipts, does it 
not? A. In tliat way retaining these amounts, as I considered it 
improper. 

Q. It accounts for the whereabouts of the whole receipts from the 
sale, does it not? I am not asking you, understand, what I want. 
A. Yes, sir; I will say yes. 

Mr. Lester: It purports so to do, it is admitted. 

Q. It purports to show an accounting for the $73,000; and when 
you requested the statement you got it and you had no trouble in 
getting it, had you ? A. Yes, sir ; l had a good deal. 

Q. You wanted a signed statement; was that the only difference— 
that was the only difference? 

75 Mr. Lester: It is admitted that such- 


Q. I want the witness to say that. You desired a. signed state¬ 
ment instead of one unsigned by the trustees? A. I desired a signed 
statement and I desired a check for the whole balance due my 
client. 

Q. In the meantime you had made objections to the allowance of 
the auctioneer’s commissions? A. Yes, sir; Iliad. 

Q. And other expenses? A. Yes, sir; the advertising and auc¬ 
tioneer’s charges. 

Q. But these statements which were submitted to you were deliv¬ 
ered some time prior to the institution of this suit, were they not? 
A. Yes, sir. 

Q. I think you testified the other day that the property purchased 
by Mr. Olcott had been resold by him? A. Yes, sir. 

Q. Just tell us where the property is situated. A. Near the corner 
of Fourteenth street and New York avenue. 

Q, Northwest? A. Yes, sir; northwest. 

Q. Is it improved or unimproved? A. It is improved very little. 
It is improved by a shed on the west side of it; it has a high fence 
around it. 

Q. It is practically unimproved? A. Yes, sir. 

Q. The improvements have little or no value? A. Yes, sir; little 
or no value. 

7G Q. You testified that you had resold? A. Yes, sir. 

Q. Tell us the exact amount that was realized on it. 

Mr. Lester : The question is objected to as wholly immaterial, 
and the witness is cautioned not to disclose any confidential com¬ 
munications—matters which he became cognizant of in any con¬ 
fidential communication. 

Mr. Tobhiner : lie has a right, to testify about it; not the exact 
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amount, but he said it brought over $20,000. I want to know how 
much more. 

Mr. Lester : I suggest to the witness that he decline to answer it, 
and if counsel insists, to have it certified to the court, if it is ma¬ 
terial. 

A. I promised the buyer or his agent, at the time of the sale, that 
until I had his consent I would not mention the exact amount for 
which the property had been sold. I decline, therefore, to answer 
the question. 

Q. You testified that it brought over $20,000? A. Yes, sir; it 
was more than $20,000. 

Q. Did it bring over $30,000 more than the price that was paid 
for it by Mr. Olcott ? 

Mr. Lester : The question is objected to, and the witness is 
cautioned as before. 


A. I decline to answer the question because it will lead to other 
questions which would enable the gentleman to defeat my promise 
not to mention it. 

Q. At the time that the property was sold by Mr. Olcott had there 
been any change in the improvements on it? A. None, I believe. 

Q. So that the property was practically in the same condition as 
when Mr. Olcott bought it? A. Almost precisely. 

77 Q. Then it would seem, General, that the trustees at the 

Harrison sale had not realized the full value of this property 
when they sold it to Mr. Olcott for $72,500? A. That was what it 
sold for then. I believe the trustees had used every effort to get 
bidders there—persons to come and bid. 

Q. What makes you think that? A. They told me so. 

Q. When Olcott bought on December 15, 1898 ? A. Yes, sir. 

Q. When did he sell this; how many months after? A. The sale 
in December, 1898 ? 

Q. Yes, sir. A. About the 3rd of April, 1899. 

Q. So that the resale was practically made within three months 
of the purchase, was it not? A. You have the dates, you know. I 
could trust you for the reckoning. 

Q. General, do you know what amount of revenue stamps were 
placed on the deed from Olcott to the purchaser? A. I do not. I 
had nothing to do with that. 

Q. What was the name of the purchaser? A. Charles Bond. 

O. Of Boston? A. Yes, sir; of Boston. 

WILLIAM BIBNEY. 


Subscribed and signed [for the]* witness by me, by consent and 
agreement of counsel, this 22 day of December, 1899. 

MASON N. BICHARDSON, Examiner . 


[*Words enclosed in brackets erased in copy.] 
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78 Whereupon Ferdinand Schmidt, a witness of lawful age’ 
being by mo first duly sworn according to law for and on 

behalf of the complainant, testified as follows: 

By Mr. Lester : 

Q. You are a member of the bar of the District of Columbia ? A. 
Yes, sir. 

Q. And have been for something less than twenty years, 1 sup¬ 
pose ? A. Yes, sir; over twenty years. 

Q. Will you please state during the time you have been a mem¬ 
ber of the bar—will you please state whether you have acted as 
trustee under deeds of trust, or as attorney for parties interested 
under deeds of trust, securing loans made upon real estate in which 
it provided for the application of the proceeds of sale after the pay¬ 
ment of all expenses of sale? A. Yes, sir. 

Mr. Tobriner: Objected to as immaterial. 

Q, State what has been your experience, whether limited or con¬ 
siderable. 

Mr. Tobriner : Same objection. 

A. Well, primarily I wish to say that 1 was summoned as a wit¬ 
ness here against my will, and I simply appear as in response to 
that subpmna. As to my dealings with auctioneers here, it has been 
the invariable custom- 

Q. I want to ask you as to the number of sales you have had. 
A. Oh, I would say that on an average I have had annually 

79 fifty sales. 

Q. For how many years ? A. For a period of fifteen years. 

Q.. During that time have you had any sales amounting to a large 
figure ? 

Mr. Tobriner : Objected to as immaterial. 

Q. And, if so, what amount? A. The average amount of the sale 
would probably be about $2,000. 

(). Have you had some very large figures or not? A. Hardly; 
not over $30,000. 

Mr. Tobriner: Same objection runs all the way through. 

Mr. Lester : That is to be understood. 


Q. Please state what has been your custom or experience with 
regard to your ability to make contracts with auctioneers for the 
crying of these sales. 

Mr. Tobriner: Objected to as immaterial. 

A. Probably ninety per cent, of my sales are sales that are due to 
defaults in building associations, and the custom invariably is to 
turn the deed over to the auctioneer, with the understanding that 
he was not to charge, in case the association bought in, anything 
but a nominal fee. 
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Q. What do you mean by nominal? A. $10 fee. 

Q. Have you ever had any trouble in making such contracts ? 

Mr. Tobriner: Same objection. 

A. No. 

Q. Have you dealt with more than one auctioneer; and, if so, 

about how many? A. I would say about four or five. 

SO Q,. In making your contracts with auctioneers state whether 

or not vou have found that the difference in the value of the 
*/ 

property or of the amount secured thereon has made any difference 
in your ability to make a contract with the auctioneer. A. I have 
never had any difficulty with getting an auctioneer to charge a 
nominal fee if the association was compelled to buy in. 

Mr. Tobriner: Same objection. 


A. (Continuing:) I never have attempted to cut down the regular 
commission. 

Q. Where the association did not buy in? A. Yes, sir; where 
the association did not buy the property in. 

Q. Please state whether the work done by the auctioneer is about 
the same if the value of the property is small as if it is large. 

Mr. Tobriner: Same objection. 


A. Very much the same. 

Q. And also whether the amount secured is large or small their 
work is about the same ? 


Mr. Tobriner: Same objection all the way through. 


A. About the same. 

Q. F rom your experience in acting as trustee or for parties secured, 
„ where it is provided that all expenses of sale be paid out of the pro¬ 
ceeds, as in this trust which 1 have just read to you, state what con¬ 
tract you would be able to make or would have been able to have 
made with an auctioneer on or about October, 1808, for the sale of 
real estate which would bring about $75,000. 


Mr. Tobriner: Same objection. 

81 A. I would make the usual contract. I would have no 

difficulty in making the usual contract, if the parties who 
held the mortgage purchased, that the auctioneer would be satisfied 
with a nominal charge. 

Q. Of about $10 ? A. Yes, sir. 

Q. Do you think that you could make a contract with an 
auctioneer that he be compensated according to the chancery rates 
in case some outsider bought the property ? 


Mr. Tobriner : Same objection. 


A. Well, that would be entirely my opinion, and, as I said before, 
I never attempted to restrict the auctioneer in his fees. 


Mr. Lester: I withdraw the question. 
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Mr. Tobriner : No; you don’t. 

Mr. Lester: Well, leave it in. 

Cross-exami 11 ation. 

By Mr. Tobriner: 

Q. Mr. Sell mi dt, at present von are the vice-president of the Law¬ 
yers’ Real Estate Title and Insurance Company? A. Secretary. 

Q. And have been such for how long? A. Since its organization. 

Q. You are also connected with what other associations in the 
city? A. Home savings bank, and I am a director in the Lincoln. 

Q. Lincoln national bank ? A. Yes, sir. 

Q. What building associations? A. Washington Six Per 

82 Cent. Permanent Building Association; German-Ameriean 
Building Association, Number Eight; National Permanent 

Building Association, and the Northern Liberty German-Ameriean 
Building Association, Number Six. 

Q. And you have been connected with most of these associations 
also from their organization, have you not? A. Yes, sir. 

Q. And, as attorney for them, you personally supervise the various 
sales that are made in their behalf? A. Yes, sir. 

Q. And have charge of that particular branch ? A. Yes, sir. 

Q. And, as I understand you, the custom has been that where 
property has been sold under a deed of trust and it is necessary to 
buy it up for the amount of the indebtedness secured by the party 
who holds the debt, that there the arrangement with the auctioneer 
is to pay him a nominal fee for his services? 

Mr. Lester : The question is objected to, as the witness has not 
testified that it is the custom, but it is his custom. 

A. Yes, sir. 

Q. And where the property realizes more than is sulticient to pay 
the indebtedness secured, there the statutory commissions are paid 
the auctioneer? 

Mr. Lester: The question is objected to, as there are no statutory 
commissions. 

A. I have never gone into the philosophy of an auctioneer’s 
charges. If the association got out free, why, his bill was paid, 
whatever the amount rendered. 

Q. Do you know whether such a custom exists among the other 
persons, especially brokers and people who are interested in 

83 making sales of real estate under deeds of trust? 

Mr. Lester: The question is objected to, as it is not cross-exam¬ 
ination of anything brought out in the examination-in-chief, and 
calling for an opinion of the witness, when it has not been shown 
that lie knows what the custom is among other persons. 

Q. You say that you thought that is the universal custom? A. 
Yes, sir; the universal custom among persons, as far as my expe_ 
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rience goes, whenever a sale is turned over to an auctioneer, is that 
the party that holds the trust will suffer no loss by reason of the 
full charge that the auctioneer may make. They arc satisfied, in 
competition among themselves, to accept a nominal charge for the 
services. 

Q. But if the amount realized is in excess of the indebtedness 
secured, the custom is to pay in full? 

Mr. Lester : I object to that for the same reasons. 

A. In full commissions. 

Redirect examination. 

By Mr. Lester : 

Q. Mr. Schmidt, will you please explain what you mean by the 
universal custom amongst others to pay the full amount of the auc¬ 
tioneer’s charges when an outsider buys? I mean, to explain your 
answers to what Mr. Tobriner has asked you. A. State that again. 

Q. Explain what you mean when you say you believe it to be the 
universal custom for the auctioneer to get what he charges when 
an outsider buys. A. That is the custom of parties holding 
the mortgage. They are satisfied to let the auctioneer 

84 make his charges, provided that they come out free of 
loss. 

Q. State how far your experience extends when you say it is the 
universal custom. A. I think upon my experience—ni} r general ex¬ 
perience—such is the case. 

Q. Is that what you mean when you say universal custom ? A. 
My general experience, of course. 

Q. State whether you mean universal custom among others. A. 
I can only speak restricting it to myself. 

FERDINAND SCIIMIDT. 

Subscribed and signed by me this 22 day of December, 1000, for 
the witness by consent of counsel. 

MASON N. RICHARDSON, Examiner. 

Benjamin F. Leighton, a witness of lawful age, being by me first 
duly sworn according to law for and on behalf of the complainant, 
testified as follows: 

By Mr. Lester : 

Q. Mr. Leighton, you are a member of the bar of the District of 
Columbia? A. Yes, sir; an alleged member. 

Q. And have been for something less than forty years ? A. Since 
1875,1 believe I was admitted. 1 came here in 1873. I was ad¬ 
mitted in 1875. 

Q. During your membership of this bar please state whether or 
not you have had any experience either as trustee under deeds 

85 of trust securing money on real estate or as attorney for par¬ 
ties interested under such trusts; and, if so, what. A. Yes, 

sir; I have had considerable experience in that way. 
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Q. Is it customary for such trustees—for such trust deeds as you 
have spoken about to provide that out of the proceeds the expenses 
of sale shall be paid ? 

Mr. Tobrixer : Same objection. 

A. The trust deeds; yes, sir; they usually have a provision of 
that sort. 

Q. Will you please state whether or not, under such trust deeds, 
you have been able to make contracts with auctioneers for crying 
such sales; and, if so, what were they? 

Mr. Tobrixer: That is objected to as immaterial, and the ability 
of the gentleman is not in question. 

A. Yes, sir; usually make some sort of a stipulation in advance. 

Q. Please state whether or not they are greater or less than the 
chancery rates. 

Mr. Tobrixer : Objected to as leading. 

Mr. Lester: I will withdraw that question and put another, then. 


Q. Please state — your contracts have been—what you have been 
able to make. A. It all depends upon the circumstances of the case. 
In some cases, of course, the auctioneer gets the usual charges which 
I understand to be the usual rates that arc authorized. 

Mr. Tobrixer: That is right under the Legislative Assembly. 

A. Yes, sir; but in a great majority of sales I have had 
8P> special arrangements have been made with them, and they 
have charged a specific fee; especially that is true in cases 
where the purchaser was the party who was secured. 

Q. State what that fee is ; whether the auctioneer’s charges were 
nominal. 

Mr. Tobrixer : That is objected to. 


A. Yes, sir; $5 or $10. 

Q. State how many auctioneers you have had 
whether more than one. 


business with, 


Mr. Tobrixer : That is objected to. 

A. Yes, sir; I have with Mr. Dowling. I usually leave all of my 
business on that line to Mr. Dowling. 1 have an arrangement with 
him and I have had with Mr. Sloan, hut I do not recollect whether 
I had any special arrangement with Mr. Sloan or not, but 1 have 
employed him. 

Q. Please state whether in your experience you have found that 
the difference in the. value of the property or the amount secured on 
the property ever played any part in your ability to make a con¬ 
tract with the auctioneer. 


Mr. Tobrixer : Same objection. 


A. I don’t know that it does. It usually depends upon circum¬ 
stances. I have a standing arrangement, with Mr. Dowling to attend 
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to my auctioneer’s business, and I usually fix the fees myself, and 
whatever I fix he is satisfied with, but it depends upon circum¬ 
stances what T allow him. This regular arrangement I have had 
with him for years. 

Q. Do you know what is customary throughout the town with re¬ 
gard to making contracts with auctioneers, do you ? 

Mr. Tobriner : Same objection. 

A. 1 think it is the usual practice with trustees to make 
87 arrangements with auctioneers with respect to sales—that is, 
under deeds of trust. I don’t know that I know the meaning 
of the term custom. I don’t know whether it is universal or not, 
but I know that many persons have done that. I always have 
done it. 

Q. From your experience acting as trustees under such deeds of 
trust or attorney for such parties interested under deeds of trust, will 
you please say what contract you would be able to enter into in the 
fall of 1898 or would have been able to make; what sort of a con¬ 
tract you would have been able to make for the sale of a piece of 
real estate to bring, sav, $73,000 ? 

Mr. Tobriner : I object to that, inasmuch as what the witness 
might have been able to do is immaterial. 

Q. At the corner of Fourteenth street and New York avenue, in 
the District of Columbia, under the provisions of a deed of trust, as 
I have already mentioned. A. Well, you could make almost any 
sort of arrangement you pleased, so far as that is concerned. There 
are plenty of auctioneers who would cry that property at any rate 
you might fix. Undoubtedly you could procure the services of some 
auctioneer, whether satisfactory or not I could not say, but there are 
men in the business—in the auction business—would sell the prop¬ 
erty for $5.00 and there arc others who would not. 

Q. Would you have any trouble whatever in making a contract 
at chancery rates ? 

Mr. Tobriner : Same objection. 


A. I think you would not, but I believe there is—there is some 
difference in auctioneers in their capacity to cry a sale and get the 
best results out of a crowd. 

Q. Is the work of an auctioneer about the same if the 
88 value of the property is small as if the value of the property 
is great? A. There is no great difference, of course, in the 
amount invol ved. 


Q. Or the amount of work to be performed? A. Very little 
difference about the value of the property. That does not figure 
in it. 
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Cross-examination. 

By Mr. Tobriner : 

Q. You can have the same amount of labor and even a greater 
amount of labor in a case involving $300 than you can in one in¬ 
volving $35,000? A. Yes, sir; of course. 

Q. Bo that in a $300 case involving a great deal more labor than 
in the case involving $35,000 your charge would be as large as in 
the $35,000 case, would it? A. No, sir. 

Q. Bo that in the matter of selection of an auctioneer to sell real 

estate the character of the real estate and the value of it to a certain 

extent induces you in the matter of that selection ? 

*/ 

Mr. Luster: Of what? 

Mr. Tobriner: As to who shall cry it. 

A. Yes, sir. 

Q. As I understand you, in your own individual case you have a 
standing agreement with Mr. Dowling? A. Yes, sir. 

Q. The auctioneer Y A. Yes, sir. 

Q. But that you understand the custom to be that whero 
89 the property is bought in or where it is necessary to buy in 
the property for the amount secured by the trust there the 
compensation to be paid the auctioneer is a nominal compensa¬ 
tion? A. I think that is the usual custom so far as 1 know about 
it. 

Q. But where, however, the property realizes more than whatever 
is necessary to satisfy the indebtedness secured and is bought by 
some person other than the party secured and not by some one on 
behalf or representing the party secured is there any such custom 
or practice that you know of? A. I do not know that there is in 
respect to that class of property. 

Q. And I understand you to testify in chief that there the usual 
rates have been allowed ? A. I think so. I think that is so. 


Redi rect exaininati on. 

By Mr. Lester : 

«/ 

Q. Mr. Leighton, do you know the legal definition of the word 
“custom”? A. Yes, sir. 

( l . Do you know or did you use the word with the meaning that 
is applied to it in a legal sense? A. No, sir ; a custom has to be 
uniform. A custom has got to be uniform throughout the jurisdic¬ 
tion. When speaking of a custom I suppose you would have to say 
it is uniform. 

Q. You believe that to bo the custom throughout the- 

90 A. I cannot say in the legal sense—to say it is the custom ; 

I don’t know about that. Of course, I say my own personal 
experience for some years has been confined very largely to my con¬ 
nection with Mr. Dowling. 

Q. The question asked was whether or not you use- the word 
custom in its legal sense when you were talking. A. No, sir. 
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By Mr. Tobriner : 

Q. When sales are made for you by Mr. Dowling under deeds of 
trust and the amount realized from the sale was more than sufficient 
to pay the indebtedness secured, did you confine yourself to the pay¬ 
ment of the nominal fee only? A. Frequently I did and some¬ 
times I did not. It depended somewhat upon the condition of the 
parties. 

By Mr. Lester : 

Q. If that is the fact, why did you say it is the custom to allow 
the auctioneer- 


Mr. Tobriner: That is objected to as being cross-examination of 
his own witness. 


Q. Will you please explain why you say it is the universal custom 

if it is not the universal custom- A. I am simply stating what 

I know—what so far as I know has been the practice with other 
people. Mr. Dowling is a client of mine and I have a special ar¬ 
rangement with him. I do not think that would affect the general 
practice. 

B. F. LEIGHTON. 


Subscribed and sworn to before me this 22 day of December, 
1900. 


MASON N. RICHARDSON, Examiner. 


91 Francis II. Smith, a witness of lawful age, being by me 

first duly sworn according to law for and on behalf of the 
complainant, testified as follows : 


By Mr. Lester : 


Q. Mr. Smith, you are one of the defendants in this cause? A. 
Yes, sir; I believe so. 

Q. You are the same man who is named here as the defendant? 


A. Yes, sir. 

Q. And trustee named in the deed of trust from Brooke 
filed as an exhibit? 


Maekall, 


Mr. Tobriner : 


He said so in answer—that he is the same party. 


Q. Will you please state who acted for you in the detail work 
with regard to the sale and reporting the sale of the property de¬ 
scribed "in the deed of trust—whether or not your sons did ? A. The 
loan was made- 

Q. The sale only I am asking you about. A. I was stating the 
preliminaries as a reason. The deed of trust was made through our 
office, and the information in respect to the sale in detail and gen¬ 
erally came through, and the information was usually conveyed 
by, the members of the firm. 

Q. What firm? A. F. H. Smith and Sons. 

Q. Please look at this letter of October 17th and the exhibits at- 
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tached to it, which have been offered in evidence, and state whether 


or not that was sent to William Birney by you as trustee or 
02 by vour authority. A. The letter is signed bv a member of 
the firm and was sent by the authority of the firm. 

Q. Was it by your authority also ? A. Not except as a member 
of the firm. 


Q. You were trustee under the deed of trust? A. I was trustee 
under the deed of trust. 

Q. And you ratified this after it was sout ? A. No, sir ; neither 
ratified it or otherwise. 


Q. And did not repudiate it? A. No, sir. 
Q. l)o you ratify it now ? 


Mr. Tonkin Kit : I object to that as not a proper question to put, 
inasmuch as the witness is not now called upon to make a contract, 
and I advise the witness, under the instructions from his counsel, to 
refuse to answer. 

Mr. Lester: I have not the slightest objection to his repudiating 
the act of his sons. 


Q. Will you please state when you first knew that this letter of 
October 17 had been sent to General Birnev, and whether or not 
you have ever done anything to indicate that you did not ratify it? 
A. I don’t think I ever saw that letter before. I don’t think I ever 


saw that letter. .1 have been away from the city more than half the 
time for the past year. 

Q. Who signed it? A. Signed by F. 1>. Smith. 

Q. One of the firm of F. II. Smith and Sons? A. Yes, sir. 

Q. Did you leave this matter of attending to details to your 
sons? A. I was present myself when the sale took place— 
93 both sales took place. 

Q. Did you leave the preliminary matters to your sons ? 
A. I do not understand that any preliminary matters in respect to 
the sale were attended to by the firm, or that any authority to any¬ 
body, except as to the matter of information that anybody interested 
could get. 

Q. You knew that General Birney, on heluilf of the complainant, 
Jacob 1. Olcott, was making repeated inquiry from Messrs. F. II. 
Smith and Martin L. Kohler, defendants, and that F. II. Smith and 
Sons invariably answered them, did you not? A. I cannot say that 
I knew that. I know, as a matter of habit of the firm, that if in¬ 
quiry came, when it could not be answered verbally by the trustees, 
that the firm would give such information as they had in their 


possession. 

JL 

Q. You knew the firm would do it? A. Yes, sir. 

Q. And it was with your permission that the firm did so? A. 
No, sir ; not special permission on my part. It is the custom of the 
firm, and they complied with the custom, which was uniform with 
respect to all such sales. 

Q. It was with your consent, was it ? 


Mr. Tobriner : Objected to as leading. 
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Q. With your acquiescence and consent? A. I think I said, so 
far as that was concerned, I never saw the letter before. I never 
object to any information being so given, so far — it was connected 
with a sale under a deed of trust. 

94 Q. You knew that General Birney, on behalf of the parties 
I have mentioned, frequently protested against F. H. Smith 

and Sons signing this letter, did you not? A. No, sir. 

Q. Did you receive this letter of October 26th from General 
Birney, signed by General Birney and addressed to F. II. Smith 
and Martin L. # Kohler, being the same produced by you under the 
writ of subpmna? A. I think I saw that letter. 

Q. You received that letter, did you? A. Yes, sir. 

Q. State whether or not you also received the letter written bv 
Brooke Mackall and Jennie Warner Mackall and addressed to 
Francis II. Smith and Martin L. Kohler, trustees, and to which an 
addition has been made by William Birney. A. I think I received 
that letter. 

Q. Don’t vou know whether vou received that letter or not, Mr. 
Smith ? A. I would not swear to it. My impression is that I re¬ 
ceived it. 

Q, Will you state who received it if you did not, if you know? 
A. It probably came directed under cover to the firm, and in that 
case the firm of F. II. Smith and Sons received it and gave it over 
to me as one of the trustees. 

Q. Don’t you know that all the communications General Birney 
sent were addressed to Francis II. Smith and Martin L. Kohler, and 
that none were addressed to F. H. Smith and Sons? A. No ; I do 
not know that. 

Q. Did you know that was received at your office and 

95 replied to? A. 1 know it was received at the office. 

Q. Was it replied to with your consent and knowledge? 
A. It was replied to with my consent; and, as I recollect things at 
that time, my cotrustee was in the West, and we could not get any 
communication with him for some time, and I suppose it was de¬ 
sirable for General Birney to receive the information which the firm 
had in its possession. 

Q. Please look at the letter of February 7, 1899, and signed F. II. 
Smith and Sons and addressed to William Birney and say whether 
that letter was addressed under your authority or not. A. I have 
no recollection of ever seeing that letter before seeing it today. 

Q. Was it sent with your authority? A. I cannot answer you 
otherwise. 

Q. You did not know it was sent? A. I have no recollection of 
seeing it or ever knowing it was sent. 

Q. Did you not know it was sent until now ? A. I was probably 
out of the city at the time. 

Q. Is that your signature on that exhibit which is filed with that 
letter? A. Yes, sir; that is my signature; and, of course, I knew 
that the statement was made. 

Q. Did you also know that the $500 was sent to Gen. Birney ? 
A. Yes, sir. 
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Q. Did you or not know it. was sent in this loiter or any other 
letter? A. No, sir. 

90 Q, Did you know how it was sent? A. No, sir. 

Q. Did you send it? A. Not personally. 

Q. IIow was it sent—by whom? A. I cannot tell. 

Q. You don’t know ? A. No, sir. 

( 4 . Did you authorize it to be sent? A. Yes, sir. 

Q. Did you authorize this exhibit to he sent (showing state¬ 
ments of account rendered, W. I>. Nos. 4 and 5) ? A. Yes, sir. 

Q. Then you did authorize this letter to — sent yourself ? A. I 


suppose so. 

Q. Will you also please look at these exhibits offered by Mr. 
Tobrincr in evidence and state whether or not you authorized them 
to be sent to General Birnoy (Ex. W. B. Nos. 10,11,12,13)? A. 
I have no recollection of seeing those exhibits. 

(2- Who attended to those matters for you ? A. in this particular 
instance E. Quincy Smith usually attended to the firm’s business 
and the firm’s correspondence. 

Q. Was it with your consent that he so acted ? A. As a member 
of the firm, his acts would bind the firm, and of course therefore it 
was with my consent. 

Q. It was also with your consent that he sent these letters ? A. 
I answer in the same way. 

(4. Now, will you please say if the letter which you say 
97 that you authorized to be sent to General Birnoy was not 
sent in response to a letter of which the exhibit now handed 
you, dated January 25th, is a carbon copy? A. This letter does 
appear to be signed. I cannot identify the letter from its wording. 

Q. To the best of your recollection and belief, have you ever re¬ 
ceived the original, of which this — a carbon copy, or has the firm 
of F. 11. Smith and Sons received it? A. When I say that I do not 
remember the verbiage of the letter, the same being made as fully 
an answer as I can give. If that letter was written by General Bir¬ 
ney and mailed to the firm I presume it was received, and that the 
other letter you have called my attention to was in answer to it. 

Q. It has been testified to by General Birney that he never sent 
any letters to the firm of E. il. Smith and Sons, but he invariably 
sent them to Francis II. Smith and Martin L. Kohler. I refer, of 
course, to the communications in reference to the matter at issue. 
Will you please state definitely whether or not to the best of your 
recollection and belief you ever saw the original of which this is a 
carbon copy? A. I cannot answer otherwise than I have answered. 
If it came direct to the firm- 


Q. It did not come so, and has been so testified, that it came ad¬ 
dressed to Francis II. Smith and Martin L. Kohler; then did you 
see the original ? A. Yes, sir. 

Q. Don’t you know that you did receive the original of which 
this is a carbon copy, and that you directed $500, and that 
98 that statement, which is signed by yourself and cotrustee, be 
sent to General Birney in response to this letter? A. I have 
no doubt that was done by my direction and that of my cotrustee. 



FRANCIS IT. SMITH ET AL. YS. LAURA I. OLCOTT. 


Q In this statement you say you have paid for taxes $558.82. 
Who paid that? A. The trustees. 

Q. Yourself and Mr. Kohler? Did not F. H. Smith and Sons 
pay that? A. 1 cannot tell you. 

Q. You don’t know ? A. No, sir. 

Q. Did you attend to it—pay any*taxes? A* It was done by my 
direction and my cotrustee’s. Whether the check was—now, 1 do 
remember that the checks for these various items were signed by 
myself and by Mr. Kohler. He came over here for that purpose. 
I remember it. Mr. Kohler was absent from Philadelphia for a 
long time and we could not get any communication with him, and 
when lie returned he came over here and signed the checks with me 
for the various items of disbursement, and in the meantime the firm 
of F. II. Smith and Sons in answer to the communication which 
came about this furnished such information as was in their posses¬ 
sion. 

Q- Did you not know that a number of letters came addressed to 
yourself and your cotrustee to which reply was made by letter 
signed F. II. Smith and Sons? A. Yes, sir. 

Q. And it was with your authority? A. Yes, sir. 

Q. Was it with your authority that that bill, which is 

99 marked as Complainant’s Exhibit D and filed with the origi¬ 
nal bill, was sent to General Birney, the same purporting to 

he the auctioneer’s charges? A. I have no specific recollection on 
the subject, but in the ordinary course of business, as we transacted 
it, it would have been sent to him as a memorandum. We had a 
large number of conversations with General Birney on the subject 
of the auctioneer’s bill. 

Q. I did not ask you that. It is not in response to any question. 
A. I am satisfied to stand by my answer.. 

Q- In this exhibit there is an item—October 24th, advertising, 
$105.99; December 5th, advertising, etc., $01.00. Was that paid by 
yourself and Mr. Kohler; and, if so, to whom ? A. The checks would 
show. It was a general custom in our transactions with Mr. Dun- 
canson for him, after we had engaged him, to prepare the advertise¬ 
ments and insert them by our direction in the newspapers, and to 
procure for us the bills for the same from the Star, and that was the 
medium, and whether the checks were sent to the Star or to Mr. 
Duncanson, as the manager, and the receipts came from the paper 
or whether the check was sent directly to the newspaper and the re¬ 
ceipt came directly to us I cannot state now. 

Q. Will you please look at the exhibit itself and say if your recol¬ 
lection is refreshed. A. That bill apparently came from Mr. Dun¬ 
canson. 

Q. Now, can you tell where the check was sent—whether to Dun¬ 
canson or to the Star ? A. Probably to Duncanson, but I cannot 
tell you. 

Q. Don’t you know whether the Star has ever been paid 

100 or not? A. Yes, sir; we have the receipt from the Star. That 
hill was paid in its present form. 
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Q. T moan the advertising only—$105.99 and $01.00, aggregating 
$107.05. The credit is made there by Duncanson of $107.05. Don’t 
von know .that von sent that amount of money to Charles O. Dun- 
canson instead of to the Star? A. Probably we did. 

Q. Don’t you know that you did ? A. No, sir; according to the 
ordinary course of business we would send to him. 

Q. Don’t you know that you sent it to Mr. Duncanson and not to 
the Star? A. No, sir. 

A. According to the best of your belief, don’t you know that you 
sent it to Mr. Duncanson for the Star? A. I have stated, according 
to the best of mv belief, we sent it to the Star through Mr. Duncan- 

ty ' O 


Q. Now, will you please look at Exhibit No. 0 to the original bill 
and state whether or not that is a copy of the account rendered you 
by the auctioneer furnished bv you and your cotrustee to General 
Birney for Mrs. Olcott? A. In the ordinary course of business it 

t 1 v 

would have been sent to us by Mr. Duncanson. 


—. That is the best answer you can give? A. Yes, sir. 


Cross- examination. 

By Mr. Torriner : 

Q. Mr. Smith, in response to these letters of protest with respect 
to the auctioneer’s commissions which were sent to you by General 
Birney, did you hold up the payment of the auctioneer’s bill ? 
101 A. Yes, sir. 

Q. And still have that fund in your hands? A. Yes, sir. 

Q. That is, we understand it was at the foot of this account which 
you sent to General Birney or which is supposed to have been sent to 
General Birney in the letter of February 7 : “Of the above amount 

K. 

$500 has been paid to Gen’l Birney, Esq., att’y for Laura I. Olcott, 
and $1,040.75 is retained by the trustees to cover claim of $753 of 
Duncanson Bros, and any costs that may be incurred by reason 
thereof.” A. Yes, sir. 

Q. So that you still have in your hands $1,040.70? A. Yes, sir ; 
that is right. 

Q. In February, 1899, can you state whether you were ill? A. 
Yes, sir. 

Q. And confined to your house by illness? A. Yes, sir; most of 
the time. 

Q. Do you recollect Mr. Kohler coming over here and visiting 
you at your house ? A. Yes, sir. 

Q. Do you remember whether you signed at that time a number 
of blank checks on your joint account as trustees in the Union 
savings bank for the purpose of paying these various expendi¬ 
tures ? 

Mr. IjESTER : Objected to as immaterial. 

A. Yes, sir. 

Q. That matter was attended to by Mr. Kohler and your son, E. 
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Quincy Smith, was it not? A. Yes, sir; they came jointly to my 
house. They came together to my house. 

102 Q. In this matter the bill for advertising was paid ? A. 
Yes, sir. 

Redirect examination. 

By Mr. Lester : 

Q. Mr. Smith, you say that you held that ten hundred dollars or 
more because of the protest made in writing by General Birney ? 
A. Yes, sir. 

Q. Then you did receive these letters, did you not? A. Yes, sir. 
I think the letter—one of those letters, at least—was written by my 
request. 

Q. Will you please explain why it is you would not answer that 

upon your examination-in-chief until it was brought out by your- 

A. Answer what? 

Q. Answer the question directly whether or not you received 
these letters from General Birney. 

Mr. Tobriner: That is totally immaterial. 

A. I did make all the answer I can make now. I have no doubt 
whatever that I saw the letters ; but whether I received them orig¬ 
inally I cannot tell, because I don’t recollect. 

FRANCIS II. SMITH. 

Subscribed and signed for the witness by me, by consent and 
agreement of counsel, this 22 day of December, 1900. 

MASON N. RICHARDSON, Examiner. 

Hereupon the further taking of testimony in this cause was 

103 adjourned subject to agreement of counsel. 

MASON N. RICHARDSON, Examiner. 

Washington, 1 ). C., Feb. 24th, 1900—3 o’clock p. in. 
Met, pursuant to agreement of counsel, at the law offices of Whar¬ 
ton E. Lester, Esq., Columbian building, to take further testimony 
for and on behalf of the complainant. 

Present: Wharton E. Lester, Esq., for complainant; Leon Tobri¬ 
ner, Esq., for the defendants; examiner, Clias. C. Duncanson, and 
witness. 

It is admitted by counsel for the complainant and counsel for the 
defendants that the defendants Smith and Kohler received the pur¬ 
chase price for the property sold and described in these premises on 
the 5th day of January, 1899. 

Whereupon Eugene Carusi, a witness of lawful age, being by me 
first duly sworn according to law for and on behalf of the complain¬ 
ant, testified as follows : 

By Mr. Lester : 

Q. Mr. Carusi, you are a member of the bar of the District of Co¬ 
lumbia? A. Yes, sir. 

8—1092a 
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Q. And have been for the last twenty years, I suppose ? A. Yes, 
sir. 

104 Q. Please look at this Complainant’s Exhibit A and at the 
bottom of page three, where 1 have marked for the applica¬ 
tion of the proceeds, reading as follows: “Shall apply the proceeds 
of sale after paying the expenses of sale, all taxes thereon due.” 
That is all. Please state whether or not you have sold real estate 
in the District of Columbia under deeds of trust which provided as 
I have just read. A. Yes, sir. 

Q. Now, will you please state whether or not—what has been 
your experience in selling, whether limited or considerable ? A. It 
has been considerable. 

Q. State what lias been your practice in making contracts with 
auctioneers, whether you have made special contracts with the auc¬ 
tioneers for the purpose of crying such sales. 

Mr. Tobriner: Objected to as immaterial and as matter of hear¬ 
say, and it is inadmissible against the parties in this cause. 

A. I have sometimes made special contracts and other times not. 

Q. State whether or not you have had any difficulty in making 
special contracts. 

Mr. Tobriner: Same objection. 

A. I don’t recollect any. 

Q. How many auctioneers have you dealt with, one or more than 
one ? 

Mr. Tobriner: Same objection. 

A. Several. I have dealt with Mr. Duncanson, present over there, 
and Mr. Williams and Mr. Cooper—Latimer or some one. 

105 Q. In making such contract—special contracts with auc¬ 
tioneers—have you found that the difference in value of the 

property to be sold or the amount secured thereon has made any 
difference or affected your ability to make such contracts with the 
auctioneers ? 

Mr. Tobriner: Same objection. 

A. In affecting my ability to make special contracts, I would sub¬ 
mit to pay the auctioneer more largely than in small cases. 

Q. Please state whether or not the word- “ done ” or “ to be done ” 
by the auctioneer is practically the same whether the property in¬ 
volved—whether the value of the property involved—is of gr-at or 
small or the amount of the loan is great or small. A. I don’t know 
that I understand the question, Mr. Lester. 

A. State whether or not the work to he done by the auctioneer is 
practically the same whether the property involved is very great or 
of small value or whether the amount secured is large or small. A. 
The case of isolated pieces of property, I should say that substantially 
the same—no difference usually, but, however, where the property 
is considered to be very desirable it takes some extraordinary pains 
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to secure the attendance of bidders—for instance, by postal cards 
personally addressed, one of the common means employed in most 
sales where the property is of great value. 

Q. By the auctioneer or trustees? A. That work is ordinarily 
done by the auctioneers. I have never done it. The auctioneers 
also have done it in cases where I have acted as trustee. 

106 Q. Do you know of any other or further work that would 
be done by the auctioneer in the sale of a piece of property 

worth $100,000 than a piece worth $5,000? A. I am not acquainted 
with the auctioneer’s business. I don’t know of any. 

Q. What has been the nature of the special contracts; I mean as 
far as the amount is concerned ? 

Mr. Tobriner : Objected to. 

A. The amount has varied. Sometimes $50, and sometimes $5, 
and sometimes $10, and sometimes $20. It just depends upon each 
case, always having in view due compensation to the auctioneer for 
his labor. 

Q. Would your ability to make such a contract heretofore made 
by you with auctioneers be affected whether or not the party se¬ 
cured by the deed of trust under which you acted or any one inter¬ 
ested therein purchased the property or whether it was bought by 
an outsider? A. Usually, where the property is bought in by the 
encumbrancer, the services of the trustee and the auctioneer are 
compensated by a fixed fee, but that is not confined, of course, to 
that case. I have even, frequently, where property is bought in by 
outsiders—I have reduced my fees as trustee and the auctioneers 
have reduced theirs. Generally, however, because it is—although 
the property is sold to third parties, it did not realize sufficient to 
pay the indebtedness secured—the indebtedness in full. In one or 
two cases that I can recollect, where I have either charged low com¬ 
missions or very small ones, on charitable considerations, and I have 
induced the auctioneer to do the same thing as a matter of charity. 

Q. Well, how would the fact that the party interested — 

107 affect your ability to make a special contract with the auc¬ 
tioneer for small commissions, such as you have mentioned ? 

Mr. Tobriner: Objected to as immaterial. 

Q. In other words, can you tell if you could make a contract with 
an auctioneer to do it for small commissions,such as you have men¬ 
tioned, if an outsider bought it in and if it brought sufficient to pay 
all the expenses? A. I don’t know whether I have ever attempted 
to make any such special arrangement with the auctioneer, but I 
suppose, from the competition that exists between auctioneers, I 
could get the property sold for most anything. 

Q. Can you tell me what contract you would have been able to 
make with an auctioneer for the sale of a piece of property located 
in the city of Washington, in the fall of 1898, the property to bring, 
say, about $75,000 ? 
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Mr. Torrinkr: Objected to as immaterial and calling for the 
opinion of witness. 

A. I think, upon all the circumstances of the case, I have very 
often, indeed, sold property where the auctioneer has claimed and 
received and was entitled to receive his full commissions established 
by law, and I have received the same as trustee. In other words, it 
has not been my habit, unless there is some special reason for it, to 
ask an auctioneer to abate his charges. 

Q. Can you approximate about how many sales you have had in 
the last ten years? A. Auction sales? 

A. Yes, sir. A. I could not, sir; I could not say; a very large 
number; I could not say how many. 

108 Q. Thirty? A. Yes, sir. 

Cross-e xa min ati on. 

By Mr. Torrinkr : 

Q. In the many years of your experience as a member of this bar 
and as trustee under trusts it has been the practice of employing 
auctioneers for the purpose of making sales, has it not ? A. Yes, 
sir; I don’t think I ever knew of an instance where the trustee sold 
to himself—that is, where the trustee acted as auctioneer—unless the 
trustee was himself the auctioneer. I have known cases where the 
trustee who was also the auctioneer who cried the sale. 

Q. This portion of a deed of trust which Mr. Lester read to you 
has been incorporated into the forms of deeds of trust used in this 
city for quite a large number of years? A. Yes, sir. 

Q. Has it not been your experience that value- property requires 
an auctioneer of experience in the matter of sales for the purpose of 
selling to advantage? A. I should think so. Where the property is 
very valuable and is worth a large amount of money the number of 
bidders are comparatively few, and some extra efforts arc essential 
and necessary to get them together. 

Q. It also requires some art and expertness in crying sales? A. 
I think there is a good deal of difference in auctioneers. 

Mr. Luster : Is it pretended that the auctioneer in this case exer¬ 
cised any particular art? 

Q. There has been, so far as your knowledge and experi- 

109 once goes, a difference in the matter of auctioneers’ and trus¬ 
tees’ commissions in cases where the property is bought in by 

the holder of the indebtedness secured by the deed of trust and 
where it is sold to a third party, has it not? A. Yes, sir; where it 
is bought in by the encumbrancer at an amount not more than 
sufficient to cover his debt. Where it is more than sufficient I have 
failed to recognize any reason why the trustee or auctioneer should 
abate his lawful charges. 

EUGENE CABUSI. 

Subscribed and signed for the witness by me, by consent and 
agreement of counsel, this 24 day of February, 1900. 

MASON N. RICHARDSON, Examiner. 



FRANCIS II. SMITH ET AL. VS. LA UK A I. OLCOTT. 


61 


Mr. Lester : Complainant closes his case except so far as it may 
be necessary before the auditor as may hereafter develop. 

MASON N. "RICHARDSON, Examiner. 

110 Complainant’s Exhibit W. B. No. 1. 

Memorandum for William Birney, Attorney for Olcott. 


Principal of loan.. $65,000 

6 mos. interest at 5|-% to July 23, ’98. 1,787.50 

Interest at 5J% from July 23rd, ’98, to date of sale. 

Taxes. 157.82 

Advertisement (estimated) . 50.00 

Auctioneer’s fee. 100.00 


Trustees’ commission, 3 % on gross amount of sale. 

Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit 
W. B. No. 1. Mason N. Richardson, examiner. 

Complainant’s Exhibit W. B. No. 2. 

Memorandum for William Birney , Attorney for Olcott. 


Principal of loan. $65,000 

Six months’ interest at 5J% to July 23, ’98. 1,787.50 

Interest at 5J% from July 23, ’98, to date of sale. 

Taxes .. 157.82 

Advertisement (estimated).. 50.00 

Auctioneer’s fee. 100.00 


Trustees’ commission, 3 % on gross amount of sale. 

Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit 
W. B. No. 2. Mason N. Richardson, examiner. 

75,000 

3 


2,250.00 

111 Complainant’s Exhibit W. B. No. 3. 

Francis II. Smith. Frank B. Smith. E. Quincy Smith. 

Office of F. II. Smith & Sons, real-estate and insurance brokers, 1418 

F street northwest. 

Washington, D. C., October 17,1898. 

William Birney, attorney-at-law, 458 Louisiana Ave. N. W., city. 

Dear Sir: On September first we sent yon a statement, of which 
the enclosed is a copy. The statement contains the items, so far as 
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we know them. It is possible the auctioneer’s bill will be a trifle 
more. These amounts were only estimated, you remember. 

Yours truly, F. II. SMITH & SONS. 

Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit 
W. 13. No. 3. Mason N. Richardson, examiner. 

112 Complainant’s Exhibit W. 13. No. 4. Mason N. Richard¬ 
son, Examiner. 


Olcott 

v. 

Smith. 

M. L. Kohler, 1011 Chestnut street, Philadelphia. 

January 10, 1899. 

Account of Francis II. Smith and M. L. Kohler, Trustees under Deed of 

Trust to Brooke Mctckall. 

Dr. 


Amount realized from sale, December 15,1898. $72,500.00 

“ deposited at previous sale... 500.00 


73,000.00 


Equity. No. 20176. 


Cr. 


By cash paid to Clias. C. Harrison, principal 


and interest. 68,348.90 

Amount paid for taxes. 589.82 

Internal-revenue stamps. 118.47 

Title Co.’s bill. 54.00 

Duncanson Bros., on account. 167.05 

Trustees’ commissions. 2,175.00 

Balance in hands of trustees. 1,546.76 


E. & O. E. 


$73,000.00 


Of the above amount $500 has been paid to Cfen’l Birney, Esq., 
att’y for Laura I. Olcott, and $1,040.70 is retained by the trustees to 
cover claim of $753 of Duncanson Bros, and any costs that may be 
incurred by reason thereof. 

FRANCIS II. SMITH, 

M. L. KOHLER, Trustees . 
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113 Complainant’s Exhibit W. B. No. 5. 

Francis H. Smith. Frank B. Smith. E. Quincy Smith. 

Office of F. II. Smith & Sons, real-estate and insurance brokers, 1418 

F street northwest. 

Washington, D. C., February 7,1899. 
William Birney, attorney, 416 Fifth street N. W., city. 

Dear Sir : We enclose you herewith signed statement of the 
trustees in the Mackall sale showing receipts and disbursements in 
full. We also enclose herewith check to your order, as attorney for 
Laura I. Olcott, for the sum of $500 in accordance with the state¬ 
ment. Please be kind enough to acknowledge receipt of enclosures 
and oblige. 

Yours trulv, F. H. SMITH & SONS. 

Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit* 
W. B. No. 5. Mason N. Richardson, examiner. 

114 Complainant’s Exhibit W. B. No. 6. 

Francis II. Smith. Frank B. Smith. E. Quincy Smith. 

Office of F. II. Smith & Sons, real-estate and insurance brokers, 

1418 F street northwest. 

Washington, D. C., January 21, 1899. 

William Birney, attorney-at-law, 416 5th street N. W., city. 

Dear Sir: Acting for Mr. F. II. Smith and Mr. M. L. Kohler, 
trustees, we this morning procured from Duncanson Bros, the en¬ 
closed statement of the amount claimed by the auctioneers as due 

«, 

them upon the Mackall sale. We understand this statement to show 
the full amount charged upon the first sale, to which has been 
added $10 for services in the second sale. 

Yours truly, F. H. SMITH & SONS. 

Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit 
W. B. No. 6. Mason N. Richardson, examiner. 


115 Complainant’s Exhibit W. B. No. 7. 

Law offices of William Birney and Wharton E. Lester, rooms No. 
6 , 7, and 8, 458 Louisiana avenue northwest. 

Washington, D. C., Oct. 26, 1898. 

Messrs. Francis II. Smith and Martin L. Kohler, trustees. 

Gentlemen: On the 24th inst., the day of sale of the Mackall 
property, I, as attorney for J. V. Olcott, made a verbal protest against 
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anv charge by the auctioneer for his services at the sale in excess of 
one-eighth of one per cent, on the amount of sale. This is the rate 
regularly allowed by the auditor appointed by the supremo court of 
the District of Columbia.. 1 now renew my protest in writing against 
your allowing to the auctioneer anything in excess of the amount 
allowed by the auditor. 

Respectfully, WILLIAM BIRNEY, 

Attorney for J. V. Olcoit, Holder of 2d Trust Deed. 

C. 

Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit 
W. B. No. 7. Mason N. Richardson, examiner. 

116 Complainant’s Exhibit W. B. No. 8 . Mason N. Richardson, 

Examiner. 


Olcott 1 

v. V Equity. No. 20176. 
Smith. J 


Washington, D. C., November 2, 1898. 

To Messrs. Francis H. Smith and Martin L. Kohler, trustees in deed 
of trust from Brooke Mackall and wife, dated July 9, 1895, and 
recorded July 29,1895, in the land records of the District of Colum¬ 
bia, of part of original lot seven (7), in square numbered two hun¬ 
dred and twenty-three (223). 

Gentlemen: Understanding that you, as trustees, made no con¬ 
tract with an auctioneer for special rates for the sale of the above 
property on the 24th of October ult.,and that the auctioneer officiat¬ 
ing by deputy at said sale may present a bill for an expensive sum 
for his services, we hereby respectfully notify you that we will hold 
you personally responsible for the payment by you to said auctioneer 
of any sum in excess of the hundred dollars mentioned by you as 
the auctioneer’s fee in your letters of September 1st and October 17th 
of the present year, and if you compel us to resort to legal proceed¬ 
ings we will endeavor to get the court to fix the charge at a still 
lower figure. 

Very respectfully, BROOKE MACKALL. 

JENNIE WARNER MACKALL. 

I, Laura I. Olcott, holder of the second trust deed on the 
117 above-named property, adopt the above notice in protection 
of my interest in the proceeds of sale. 

LAURA I. OLCOTT, 

By WILLIAM BIRNEY, 

Iler Attorney. 
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Complainant’s Exhibit W. B. No. 9 . 

Jan. 25,1899. 

Messrs. Francis IT. Smith and Martin L. Kohler, trustees, etc. 

Gentlemen : Your several favors have not given me a correct 
statement of your account as trustees under the deed of trust from 
Brooke Mackall. I want for my client, Mrs. Olcott, a statement 
signed by the trustees showing the full amount received by them 
while acting as trustees and the amount they have expended, to¬ 
gether with a check for any difference. In other words, I desire a 
complete execution of your trust, and while money remains in your 
hands the trust is unexecuted. Please consider this a formal demand 
by Mrs. Olcott and her trustees for the balance remaining in your 
hands after payment of all proper costs and expenses. An imme¬ 
diate reply is respectfully requested. 

Very truly, -. 

Copy. Equity. No. 20170. Olcott Smith. Complainant’s Ex¬ 
hibit W. B. No. 9. Mason N. Richardson, examiner. 

118 Complainant’s Exhibit W. B. No. 10 . 

January 10,1899. 

Account of Francis II. Smith ctncl M. L. Kohler, Trustees under Deed of 

Trust to Brooke Mackall. 


Dr. 

Amount realized from sale, December 15, 1898. $72,500.00 

Amount deposited at previous sale. 500.00 


Cr. 

By cash paid to Clias. C. Harrison, principal 


Amount paid for taxes. 589.82 

Internal-revenue stamps. 118.47 

Title company’s bill..... 54.00 

Duncanson Bros., on account.. 167.05 

Trustees’ commissions. 2,175.00 

Balance in hands of trustees. 1,546.76 

-$73,000.00 


Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit 
W. B. No. 10. Mason N. Richardson, examiner. 
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Complainant’s Exhibit W. B. No. 11. 

January 10 , 1809. 

Account of Francis IT. Smith and M. L. Kohler , Trustees under Deed of 


Trust to Brooke Mcichall. 

Dr. 

Amount realized from sale, December 15, 1808. $72,500.00 

“ deposited at previous sale. 500.00 


$73,000.00 

Cr. 

By cash paid to Chas. C. Harrison, principal 


and interest. 68,348.00 

Amount paid for taxes. 580.82 

Internal-revenue stamps. 118.47 

Title Co.’s bill . 54.00 

Duncanson Bros., on account. 167.05 

Trustees’ commissions. 2,175.00 

Balance in hands of trustees. 1,546.76 

- $73,000.00 

E. & O. E. 


Equity. No. 20176. Olcott v. Smith. Complainant’s Exhibit 
W. B. No. 11. Mason N. Richardson, examiner. 

110 Complainant’s Exhibit W. B. No. 12. Mason N. Richard¬ 
son, Examiner. 

Olcott ) 

v . > Equity. No. 20176. 

Smith ft al. ( 

Francis II. Smith. Frank B. Smith. E. Quincy Smith. 

Office of F. II. Smith & Sons, real-estate and insurance brokers, 1418 

F street northwest. 

Washington, D. C., January 24,1800. 

William Birney, attorney-at-law, 416 5th street N. W., city. 

Dear Sir: Your letter addressed to Francis IT. Smith and M. L. 
Kohler, trustees, dated January 23, was received at this office. In 
it you state that you have several times written for a statement of 
the Maekall matter, which has never been furnished, and that you 
have only received several statements of auctioneers’ charges. On 
the 14th instant we forwarded you a full statement, with a carbon 
copy, which we asked you to forward to Mr. Maekall. We also en 
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closed cancelled note. We later received your letter of the 19th, 
acknowledging all of these things in detail. Apparently you have 
everything in your hands except the check which you mentioned. 
We have written Mr. Kohler relative to this latter matter. 

Yours truly, F. H. SMITH & SONS. 

120 Complainant’s Exhibit W. B. No. 13. Mason N. Richard¬ 

son, Examiner. 

Olcott ) 

v. > Equity. No. 20176. 

Smith, j 

Francis II. Smith. Frank B. Smith. E. Quincy Smith. 

Office of F. II. Smith & Sons, real-estate and insurance brokers, 

1418 F street northwest. 

Washington, D. C., January 14,1899. 
William Birney, attorney-at-law, 458 Louisiana Ave. N. W., city. 

Dear Sir : We enclose you herewith statement of Smith and 
Kohler, trustees, in the Maekall sale. It seems to be correct. We 
enclose a carbon copy of the statement, which we should like to 
have you forward to Mr. Maekall. 

Please also find enclosed cancelled note of Brooke Maekall for 
|65,000 and cancelled interest note of $1,787.50. 

Please be kind enough to acknowledge safe receipt of enclosures, 
and oblige. 

Yours truly, F. H. SMITH & SONS. 

121 District of Columbia, 7b iwit: 

I, Mason N. Richardson, an examiner in chancery, do hereby 
certify that the aforegoing depositions of S. T. Thomas, F. II. Mackey, 
W. II. Sholes, W. Birney, F. Schmidt, B. F, Leighton, F. II. Smith, 
and Eugene Carusi were by me duly taken down in shorthand 
from the oral statements of the said witnesses at the times and places 
within stated; that said depositions were thereupon signed and 
subscribed by me for said witnesses, by consent and agreement of 
counsel, with the exception of Benjamin F. Leighton, who subscribed 
and swore to his depositions in my presence. 

That said witnesses were by me first duly sworn to testify the 
truth, the whole truth, and nothing but the truth touching the 
matters and things in issue in said cause. 

That I am not interested, directly or indirectly, in the issue hereof 
and am not of counsel for any of the parties. 

That, my fee for taking these depositions is $54.60. 

MASON N. RICHARDSON, Examiner. 

13 exhibits. Fee, $54.60. 8 witnesses. Mason N. Richardson, 

examiner. 
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122 Testimony on Behalf of Defendants. 

Filed Feb. 12, 1901. 

In the Supreme Court of the District of Columbia-, Holding an 

Equity Court for said District. 

Laura I. Oloott ) 

vs. V Equity. No. 20170. 

Francis H. Smith et al. ) 

District of Columbia, To wit: 

Be it remembered at the examination of witnesses in this case, 
begun on the 17t.h of October, 1900, and continued from time to 
time until the 15th of January, 1901, when the within depositions 
were taken, I, Mason N. Richardson, an examiner in chancery, did 
cause to be personally present Clarence B. Rheom, A. A. Wilson, 
James B. Wimer, Mahlon Ashford, Enoch E. L. White, John B. 
Earner, James F. Hood, E. Quincy Smith, and Chas. C. Duncanson 
to testify for and on behalf of the defendants. 

MASON N. RICHARDSON, Examiner . 


Washington, D. C., Oct. 17 th, 1900—3 o’clock p. m. 

Met, pursuant to agreement of counsel, at the law oliices of Leon 
Tobriner, Esq., Equity building, to take testimony for and oil behalf 
of the defendants. 

Present: Wharton E. Lester, Esq., for the complainant- 5 ; Leon 
Tobriner, Esq., for the defendants; examiner, and witnesses. 

Whereupon Clarence B. Riieem, a witness of lawful age, 
123 being first duly sworn according to law for and on behalf of 
the defendants, testified as follows: 


By Mr. Tobriner : 


Q. Your name is Clarence B. Rheom? A. Yes, sir. 

Q. Your age and residence? A. Thirty-nine. 

Q. Residence? A. 1012 8 street northwest. 

Q. What business are you engaged in at present? A. Real-estate 
business. 


Q. How long have you been so engaged? A. Something over 
fifteen years. 

Q. In connection with whom ? A. B. II. Warner and Company 
and the B. H. Warner Company, incorporated the first of January, 
last. 

Q. You have for some years prior to January 1st, 1900, been a 
member of the firm of B. II. Warner? A. Yes, sir. 

Q. And prior to the time you became a partner in that concern 
you were employed there fora long number of years? A. Yes, 
sir. 
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Q. And your connection with the firm has been about fifteen 
years? A. Yes, sir. 

Q. What branch of the business, if any special branch, have you 
had charge of during the most of that time ? A. I have had special 
charge of the loans department. 

Q. Did that also cover sales under deeds of trust? A. Yes, 
sir. 

124 Q. You had charge of that branch ? A. Everything relat¬ 
ing to real-estate loans. 

Q. During that time have you been named as trustee in deeds of 
trust securing the loans which were made through your office ? A. 
A large number of times. 

Q. A great number of them ? A. Yes, sir. 

Q. And have you enforced such deeds of trust by the sale of the 
property ? A. Very frequently. 

Q. Is there any way by which you can average the number of 
sales that you have made a year under deeds of trust of this kind? 

A. Now, I am afraid it would be a good deal of a guess if I should 
undertake to do that. 

Q. Have you also, during your connection with that firm, the 

B. II. Warner Company, represented the parties secured by deeds of 
trust in cases where it was necessary to enforce the trust and where 
you were not named as trustee? A. Yes, sir. 

Q. So that you have represented the beneficiary and also acted as 
trustee? A. Yes, sir; I am acting almost all the time there in a 
dual capacity as the agent really of the holder of the note and as 
trustee under the deed of trust. I think possibly it would be rel¬ 
evant in connection with the question just here asked 4 to say that 
I am frequently named as trustee in cases which our office has no 
interest whatever. 

Q. Your name appears of record in a number of cases? A. Yes, 
sir ; I thought my first statement might be misunderstood. 

125 Q. 1 want to confine you now, Mr. Eheem, to the practice 
of yourself and your office first in making sales under deeds 

of trust. Does the deed of trust under which you have been oper¬ 
ating in its form direct that you shall pay the expenses of sale out 
of the proceeds of sale before distributing the balance in the pay¬ 
ment of the indebtedness secured ? A. It does. 

Q. Now, with respect to the auctioneer’s fees, has it been the prac¬ 
tice of your office and yourself to employ auctioneers for the pur : 
pose of making these sales ? 


Mr. Lester : The question is objected to, as the practice of the 
office had nothing to do with the obligations conferred upon the 
witness or anybody else by a deed of trust, which must necessarily 
be in writing. 


Q. Go ahead and answer the question. A. It has. 

Q. What has been the general practice in this city of persons act¬ 
ing as trustees and who are required to make sales under deeds of 
trust of a like character with respect to employing auctioneers? 
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Mr. Lester: The question is objected to, first, because the general 
practice cannot affect the rights and duties in this case, and for the 
further reason the witness has not been shown to have any knowl¬ 
edge of the general practice in the District of Columbia. 


Q. Go ahead. A. Well, I don’t believe I will be able to answer 
that question, Mr. Tobrincr, so far as it relates to trustees. 

Q. Do you know whether the trustees in making sales 
12G under deeds of trust do not usually employ an auctioneer? 
A. It is usually done by the holder of the note. 

Q. But the sales are always made through an auctioneer ? A. 
Yes, sir. 


Mr. Lester: Same objection. 

A. I don’t understand the question. 

Q. Whether an auctioneer is employed for that purpose or whether 
the trustee himself makes the sales—cries the sale ? A. I think 
invariably an auctioneer is employed. 

Q, What has been your practice and the practice of your office 
with respect to compensating such auctioneer? A. Well, we usually 
pay the bill when it is presented for making the sale. 

Q. Upon what basis are those bills made—by commissions ? A. 
Commissions and the advertising expenses. I want to say in fur¬ 
ther answering this question that where we represent the holder of 
the note and the property fails to bring a sufficient amount to pay 
principal, interest, and expenses of sale we have requested the 
trustee or auctioneer—asked the auctioneer whether he would make 
a reduction in the amount of his bill. 

Q. Is that made before or after the sale ? A. After. 

Q. After the sale when it has been ascertained that the holder of 
the debt secured has been compelled to buy it in and the property 
has not realized sufficient to pay the indebtedness in full? A. 
Exactly. 

127 Q. How long has that practice been followed? A. I think 
that practice has been followed during my connection with 
the office. 

Q. Now, what is the general practice in the District of Columbia? 

Mr. Lester: Objected to because the question has already been 
answered and the witness says that he does not know. 

A. As far as I know, that is the general practice. 

Q. Was that the general practice in October and November of 
1898 ? A. I should say so. 

Q. Mr. Rlieem, is there a difference in the ability of a real-estate 
auctioneer ? A. I think so. 

Q. Does the value of the property and the indebtedness secured 
and the surrounding atmosphere of the property control trustees in 
the selection of their auctioneer? A. Well, we feel as though we 
like to employ the best on all occasions. 

Q. Whom do you employ, by the way ? A. Mr. Duncanson. 
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Q. C. C. Duncanson? A. Yes, sir. 

Q. How long has he been acting as auctioneer for your firm ? 
A. Since before my connection with the office. 

Q. For more than fifteen years? A. Yes, sir. 

Q. Do you know the property known as the Brooke Mackall 
property, on the southwest corner of 14th street and New 
128 York avenue northwest, in this city ? A. Yes, sir; I know 
the property. 

Q, Assuming an indebtedness secured by deed of trust on that 
property amounted to $05,000, and the property was offered for 
sale under the deed of trust on two occasions ; at the first sale it was 
sold at public auction for $71,500 and on the second occasion for 
$72,500 by the same auctioneer, the second sale being closed out by 
the passing of the title, would you, as trustee, have paid the auc¬ 
tioneer his full commissions? A. Yes, sir. 

Mr. Lester: Objected to, as whatever this witness may desire to 
do it is not material to this case. 

Q. If I understand you correctly, you have always paid full com¬ 
missions, Mr. llhccm ? A. Yes, sir; except as I mentioned. 

Q. In those cases? A. Yes, sir. 

Cross-examination. 

By Mr. Lester : 

Q. Mr. Rhcem, you spoke of knowing the property at the south¬ 
west corner of 14th and New York avenue. How much of that 
property do you include ? A. Well, there are, as I understand it, 
two or three lots there on that particular corner. 

Q. Did you include in your answer to Mr. Tobriner—did you in¬ 
clude the property which was covered by what was known as the 
Palace market? A. I was including the property in a general way. 
I was not specifying the property by the feet in the ground. 

Q. You spoke of the difference in the ability of auctioneers. 
120 What do you mean by that ? A. I think some auctioneers 
are more capable of securing a higher price from a mixed 
crowd at an auction. 

Q. The ability which you refer to is the ability to receive a higher 
price for the property? A. Yes, sir; more properly to conduct a 
sale. 

Q. That is the only difference in ability which you recognize 
among auctioneers, is it not ? A. Yes, sir ; that is what I included 
in my answer. 

Q. You had nothing else in your mind except the ability^ to get 
an increased price ? A. Yes, sir. 

Q. Do you know the valuation of property up there where you 
spoke of? A. Well, I could probably give you the value of it if I 
had any time to consider it. 1 did not come here for that purpose. 

Q. For what purpose did you come here? A. I came here, as I 
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supposed, to testify as to auctioneers’ commissions and trustees’ rights 
to pay those commissions. 

Q. Now, you say that you represent the beneficiaries under deeds 
of trust? A. Rather the holders of the notes. 

Q. You have also acted as trustee, but your invariable practice 
has been not to request the auctioneer to reduce his charges unless 
the property did not bring sufficient to pay the holder of the note 
and the expenses? A. Yes, sir. 

Q. Has he always complied with your request under those cir¬ 
cumstances ? A. I think he has. 

130 Q. You never made any such terms in advance? A. No, 
sir. 

Q. If the property does not bring enough to pay all he consents to 
make a reduction in his charges? A. I always have a feeling, based 
on past experiences with Mr. Duncanson, that lie is always ready to 
be generous in such cases. 

Q. You mean that lie has always made the reduction of charges 
in such cases? A. That is probably the meaning of my statement. 

Q. But 3 t ou have no such general understanding ? A. No, sir. 

Q. And he is the auctioneer employed by you and your firm and 
the company of B. II. Warner during the time you speak of? A. 
Yes, sir. 

Q. In representing the holder of the note do you act as an agent 
or as an attorney; or, in other words, are you an attorney-at-law ? 
A. No, sir. 

Q. You never represent him as attorney; merely as agent? A. 
Yes, sir. 

Q. Arc you aware of the duties that trustees are liable to under 
deeds of trust—what they should do? A. I think the duties are 
specified very particularly in deeds of trust. 

Q. Don’t you think that you represent both the holder of the note 
and the owner of the equity in the property equally—equally rep¬ 
resent one as much as the other? A. I think by the terms 

131 of the deed of trust under which we usually operate at our 
office the duties of the trustees are so particularly set forth as 

to admit of no discretion on that point. 

Q. Do you consider that you are under any obligations to the 
owner of the equity of redemption in the real estate? A. I think 
that the deed of trust specifies that the trustees shall release the 
property upon the payment of the debt, principal and the interest 
and costs, and shall sell the property at the request of the holder of 
the note upon default of payment of either principal or interest. 

Q. Question repeated : Do you consider that you are under any 
obligations to the owner of the equity of redemption in the real 
estate? A. I think my answer has covered that question. 

Q. Do you not think that you owe an equal duty to the holder or 
the owner of the note and to the owner of the equity of redemption 
in the real estate? A. .1 don’t think it is a question of duty, as you 
probably mean it, in the question that you ask. I think that the 
duty of the trustee- is specified in the deed of trust, and they have 
no other duty except to fulfill the duty imposed therein. 
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Q. Do you consider that you are trustee for both parties or trus¬ 
tee for one of the parties for whom you are the agent? A. I con¬ 
sider that I am trustee to secure the payment of the debt as is 
specified by the deed of trust. 

Q. Do you try to protect the holder of the note whom you repre¬ 
sent as agent? A. Certainly. 

O ty 

Q. Do you try to protect the owner of the equity of re- 

132 demption upon which that note is secured ? A. We always 
give them the advantage of any possible experience that we 

might have. 

Q. Do you consider yourself particularly the agent of the owner 
of the note when you make the loan? A. Yes,sir; in my capacity 
as member of the firm I do. 

Q. Is another member of your firm your cotrustee, or do you 
have any cotrustee ? A. That is usually so. 

Q. Do- your firm consider themselves as representing the holder 
of the note alone ? 

Mr. Tobriner : Objected to as immaterial. 

Q. You mean in negotiating the loan? 

Q. No, sir; in dealing with the property thereafter; in making a 
sale and accounting for the proceeds. A. That is the object of the 
trustees, so far as 1 am aware, to protect the holder of the note. 

Q. That is your idea of the duties of a trustee? A. Yes, sir. 

Q. You probably know of a great many of other sales being made 
by other persons—other auctioneers and trustees ? A. I read of 
them in the paper. 

Q. You have personal experience also; personal knowledge of 
such? A. You mean of any particular transaction? 

Q. No; generally. 

Mr. Tobriner : He wants to know if you have any knowledge of 
other sales by other parties; if you know of other sales being made 
under deeds of trust. 

A. Yes, sir. 

133 Q. Did you ever hear of any or know of any where special 
arrangements were made with the auctioneer before they sold 

the property? A. I don’t think I do. 

Q. Did you ever try to make a special arrangement with the auc¬ 
tioneer as to what he was going to charge before the sale of the 
property ? A. No, sir. 

Q. And never knew of anybody else doing it? A. No, sir. 

Q. And never knew that such a thing was done? A. No, sir; 
but I have known that the holders of notes have been to the auc¬ 
tioneer in reference to making arrangements. 

Q. Frequently ? A. I don’t know. I have never done it. 

Q. Don’t you know of a large number of sales that are offered 
here by auctioneers that there is a fee—nominal fee—of $10.00 
made ? A. I do not know that. 

Q. That there are numerous auctioneers who make such arrange¬ 
ments? A. No, sir; I do not know anything about it. 

10—1092a 
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Q. In tlie form of the deed of trust which you speak of, you 
confine it to the one in your office ? Does that make any reference 
to the payment of the auctioneer for selling the property ? A. It 
speaks of the payment of the expenses and of the costs of sale. 

A. That is all ? A. Yes, sir. 

134 ( l . In those terms ? A. Well, I guess it is a little more 
specific. I cannot give you the exact language. 

Q. Does it authorize the employment of an auctioneer and the 
payment to him of a fee? A. I think it makes no mention of an 
auctioneer. 

Q. How many sales have you made in the last year? A. I am 
very glad the sales have been very limited in the past year. I think 
probably the last sale was made in which I was trustee was last 
fall. 

Q. My question was how many. A. Well, I think—only one. 

Q. Can you tell the year preceding that about how many you 
have made? A. I cannot, hut a good many. 

Q. As many as a dozen ? A. Probably. 

Q. Can you tell in how many of those you made special arrange¬ 
ments with the auctioneer ? Can you tell that? A. I cannot tell 
you that. 

Q. No way you can tell whether } t ou paid the full amount they r 
usually charge or whether they made the same reduction as made 
by you? A. I cannot answer that question. 

(^. What is this usual rate of — Mr. Tobrincr spoke of and which 
you referred to? A. Usual rates for what? 

Q. For the auctioneer. A. The bill that usually comes to the 
trustees includes the advertising—the cost of the advertising of the 
property and the commission which he has charged. I have 

135 forgotten the exact rate now. 

Q. You don’t know what the usual commission is? A. It 
is based on a sliding scale, which I always have to verify when I 
settle the bill. 


Redirect examination. 

By Mr. Tobrinkr : 

Q. Sliding scale fixed by law, as you understand it? A. Yes, 


sir. 

Mr. Lester : Objected to, as the witness has not been shown com¬ 
petent to answer that question. 

Q. As I understand it to be fixed by law ? 

Mr. Lester : Objected to for the further reason that his under¬ 
standing is wholly immaterial. 

Q. Mr. Rhecm, when you act as trustee don’t you endeavor to get 
the best price that is possible to get for the property ? A. Always! 

Q. And you exercise a certain discretion in the matter of post¬ 
poning the sales? A. Yes, sir; in addition to that we always give 
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numerous notices—send numerous notices to the owner of the prop¬ 
erty—and in every way endeavor to affect a settlement before resort¬ 
ing to a sale. 

Q, Mr. Lester asked you whether in enforcing a deed of trust you 
acted regardless to the interests of the owner of the property or'the 
mortgagor. Is that what you meant? A. No; I did not mean to 
convey that meaning. 

Q. You undertake to conserve his interest as well? A. Why, 
certainly. 

Mr. Lester : Objected to as leading. 


136 Recross-examination. 


By Mr. Lester : 

Q. If you owned a piece of* real estate in the District of Columbia 
and wanted to sell it at public auction, would you give it to the 
auctioneer to sell for you with no understanding whatsoever as to 
the price you were to pay him for it? A. You mean in my indi¬ 
vidual capacity ? 

Q. Yes, sir. Would you make arrangements in advance as to the 
price he was to charge you ? A. You are not speaking now of trus¬ 
tee’s sale ? 

Q. No, sir. A. Certainly I should make arrangements in ad¬ 
vance. 


By Mr. Tobriner : 

Q. You understand what the arrangement is so far as the sale that 
you make as trustee? A. Yes, sir. 

Q. So that you did not find it necessary to make that arrange¬ 
ment every time ? A. Not at all. 

By Mr. Lester : 

Q. If you made such an arrangement concerning your own prop¬ 
erty, would you be willing to pay the auctioneer on the sliding scale 
of which you spoke? A. You mean if I had made arrangements at 
a certain price to be paid ? 

Q. If you employed an auctioneer to sell your own house that 
you owned individually, you said you would make arrangements 
with him as to his fees or compensation to pay him for the 
137 work. Would that compensation be a special fee less than 

the sliding scale to which you referred or would — simply be 
the sliding scale referred to by you ? A. That would depend en¬ 
tirely upon what arrangement I could make with the auctioneer. 
It is often the case where we are requested by the owners of prop¬ 
erty to oifer that property for sale at auction, in which case, in addi¬ 
tion to the cost of advertising incurred by the auctioneer, we always 
divide our regular commission for the sale with him. ' 

Q. The question was whether or not you individually would be 
willing to pay the auctioneer the full amount set forth in the Legis- 
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lativo Assembly act referred to by the sliding scale for selling your 
own property, or would you make a special arrangement with him 
to pay him yourself? A. I, as an individual, would make the best 
arrangement I could with him beforehand; as 1 take it, the rates 
are not governed so far as a private sale is concerned, and I could 
make any arrangement I pleased for the sale of my property with 
the auctioneer. 

By Mr. Tobriner : 

Q. Assuming that the property brought the full price that you 
demanded of it and over that you would pay the sliding scale in 
full? A. Yes, sir. You are speaking of my individual property? 

Q. Yes, sir. A. After having made arrangements beforehand. 

Q. Mr. Lester has asked you whether if you owned apiece of prop¬ 
erty individually and you wanted to sell it at auction, whether before 
selling it you would undertake to make a special arrangement with 
the auctioneer by which you could obtain his services for less 

138 than the sliding-scale commission, as I understand you have 
testified that you would. Am I correct when I say that I 

understand you to testify to that? A. Yes, sir; that is right. 

Q. Well, now, that depends upon the price of the property—the 
cost of the property? A. Well, it seems to me that if—you mean 
would my arrangement be based upon that scale ? 

Q. Yes, sir. A. I cannot answer that; it is impossible to answer 
that (question. I cannot anticipate what arrangement I might be 
able to make with anybody with whom I transact business. 

Q. Have you had occasion to sell anything at auction of your 
own? A. Yes, sir. 

Q. What you would be able to do is a matter of conjecture on 
your part entirely? A. Yes, sir. 

By Mr. Lester : 

Q. Is it a matter of conjecture entirely whether or not you would 
make a special arrangement as to what he was going to charge for 
the sale of your property? A. No, sir; it is not a matter of conject¬ 
ure as to whether I would make the arrangement or not. I would 
know what I was going to pay beforehand. 

By Mr. Tobriner : 

Q. And you know what you are paying as auctioneer’s commis¬ 
sions when you make your sale- as trustee before vou make 

139 them? A. Yes, sir. 

CLARENCE B. RIIEEM. 

Subscribed and signed for the witness by me, by consent and 
agreement of counsel, this 17 day of October, 1900. 

MASON N. RICHARDSON, Examiner. 
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A. A. Wilson, a witness of lawful age, being first duly sworn ac¬ 
cording to law for and on behalf of the defendants, testified as fol¬ 
lows : 


By Mr. Tobriner : 

Q. You are over twenty-one, Mr. Wilson? A. Yes, sir; and 
under 65. 

Q. You were formerly marshal for the District of Columbia? A. 
Yes, sir. 

Q. What business, outside of your duties as marshal for the Dis¬ 
trict of Columbia, have you been engaged in for the last fifteen or 
twenty years? A. Well, real estate and insurance. 

Q. Have you been engaged in making loans secured by real 
estate in the District of Columbia? A. Yes, sir; some. 

Q. Are you one of the official trustees of any organization or cor¬ 
poration in the District? A. Yes, sir. 

Q. By what I mean as official trustee, the trustee who is 
140 named in deeds of trust securing loans that are made by cor¬ 
porations on real estate. 


Mr. Lester: The question is objected to as wholly immaterial. 

Q. And what company is that ? A. The Washington Loan and 
Trust Company. 

Q. And have you been acting as trustee under other deeds of trust 
made by others than the Washington Loan and Trust Company? 
A. Well, I have, but not any number. 

Q. Now and then ? A. Yes, sir. 

Q. Have you enforced these deeds of trust by sale of the property? 
A. Yes, sir. 

Q. In numerous instances? A. Well, yes, sir. 

Q. When you have made sales under these deeds of trust who has 
arranged for the auctioneer’s services ? A. Well, the trust company, 
through their treasurer, as a rule. 

Q. Has your company ever sold any property not employing an 
auctioneer for that purpose ? A. 1 have no knowledge of it. 

Q. Are you acquainted with the general practice of the District in 
respect to employing auctioneers—that is, to make sales of this kind? 
In other words, are the services of an auctioneer called into requisi¬ 
tion ? A. In every instance where I have been trustee there has 
been an auctioneer. 


141 Mr. Lester : The question is objected to, as the general 
practice of the District of Columbia cannot in anywise affect 
the duties of the trustees named in the particular deed of trust in 
question. 


Q. Have you ever known a sale to be made without calling an 
auctioneer into service ? xV. I have not. 

Q. Do you know what compensation has been paid to the auc¬ 
tioneer who made these various sales for — on behalf of the Wash¬ 
ington Loan and Trust Company ? A. I do not know personally. 
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Q. Who prepares the accounts? A. The treasurer of the com¬ 
pany. 

Q. Mr. Wilson, are you acquainted with the general practice 
followed in this District by people who are engaged in the real-estate 
business with respect to the compensation that is paid to auctioneers 
for making sales of property under deeds of trust generally ? 

Mr. Lester : Same objection. 

A. Well, I do not know. I cannot say positively. I only know 
that the charges made—the auctioneer renders his bill for the serv¬ 
ices, and where I have made sales as cotrustee the bill has been 
paid. 

Q. What I want to know is the general practice, if you are ac¬ 
quainted with that, outside of the sales that you have made yourself. 
A. I always supposed that was the general practice. 

Mr. Lester: Answer objected to for same reason. 

Q. That is your understanding of it ? A. Yes, sir. 

Mr. Lester : Answer objected to, as we do not want sup- 
142 positions or understandings but what he knows. 

Q. What is the rule followed with respect to paying the auc¬ 
tioneer’s commissions when the property sells for more.than the in¬ 
debtedness secured ? 

Mr. Lester: Objected to, as the witness has not been shown to 
have any knowledge whatsoever on this question, he having ex¬ 
plained fully all he knows about the payment of such fees. 

Question was hereupon read: What is the rule followed with re¬ 
spect to paying the auctioneer’s commissions when the property sells 
for more than the indebtedness secured ? 

Mr. Lester: Same objection. 

A. Well, I know, because where I have been trustee and where I 
have made the sales for the insurance company which I am the 
president of, for the last thirty years, and we always paid the auc¬ 
tioneer his full commission. 

Q. Whether the property brought the amount secured or not? 
A. 1 remember several instances where we sold property—1 am 
speaking of the insurance company. 

Q. What insurance company is that ? A. Fireman’s. The auc¬ 
tioneer renders his bill for the full amount and is paid, and we had 
to take in the property. I must say that we have not had to do a 
great deal of that. 

Q. Now, do you know whether that is the practice which is fol¬ 
lowed by all the persons who are engaged in making sales? 

Mr. Lester : Objected to for the same reasons. 

Q. If that is not the practice, what is the practice ? A. Well, I do 
not know of my own personal knowledge, but I suppose that 
148 is the general practice. I suppose auctioneers have different 
rules for parties—have rules for different parties. 
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Cross-ox am i nati on. 

By Mr. Lester : 

Q. Do you mean to say that the Fireman’s Insurance Company, 
have taken in land and paid the auctioneer the full commissions 
allowed by the Legislative Assembly act? A. Yes, sir; I suppose 
it is allowed by law. The auctioneer renders his bill and we 
pay it. 

Q. You do not know upon what that was based? A. I do not 
know. 

Q. Do you know the amount you paid in that case ? A. Full 
commissions. 

Q. What was the full commisson in that case ? A. I cannot 
tell. 

Q. Do you know how much the property was bought in for? A. 
Yes, sir. 

Q. How much? A. The last two cases $1,800.00. 

Q. In each case? A. Yes, sir; I think it was. 

Q. IIow much did you pay the auctioneer ? A. He charged full 
commission. 

Q. IIow much ? A. I don’t remember. 

Q. Do you know whether or not it was more than $10.00 ? A. 
Yes, sir; he rendered the account and the secretary brought the 
account before the committee. 

144 ( l . You do not know how much it was? A. I cannot tell. 
Q. How do you know it was full compensation? A. I was 

present when the question was asked. 

Q. Asked whom ? A. The last sale. Mr. Duneanson made the * 
sale, and I asked him, and he said, I have charged full commis¬ 
sion. 

Q. In these two cases you speak of, you have asked Mr. Duncan- 
son if he charged full commission, and he said, Yes, sir? A. Yes, 
sir. 

Q. You do not know the amount of those full commissions? A. 

I suppose he charged all the law allowed him to charge. 

Q. What connection has Mr. Duneanson with the Fireman’s In¬ 
surance Company? A. Mr. Duneanson is a director in it. 

Q. Sells all their property for it? A. Yes, sir. He has not had a 
great deal to sell. 

Q. But whatever there has been to sell? A. Yes, sir. 

Q. Is he an officer in the corporation as well? A. He is a di¬ 
rector in our insurance company. 

Q. That is the only office in the company that he holds? A. 
Yes, sir; that is the only office in the company he occupies. 

Q. There are two cases. Did you ever know of any other ? A. 
Since we have been running somewhere along there we 

145 have had to sell out, and we have carried about on the aver¬ 
age of $180,000 worth of property. During my experience I 

only know of the company selling three pieces of property—the 
Fireman’s Insurance Compaq-—although they carry $180,000 worth 
of real estate. 
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Q. Tlicn this experience in respect, to paying full commissions is 
lose three sales you speak of? A. Yes, sir; that is all 


based upon the: 


T can remember of us over having. 


A. A. WILSON. 


Subscribed and signed for the witness by me, by consent and 
agreement of counsel, this 7 day of October, 1000. 

MASON N. RICHARDSON, Examiner. 

Jam ns P>. Wimer, a witness of lawful ago, being first duly sworn 
according to law for and on behalf of the defendants, testifies as 
follows: 

By Mr. Tobrixer : 

Q. Your age, Mr. Wimcr ? A. About fifty. 

Q. Your residence? A. Business place? 

Q. No. A. Washington, I). 0., 2128 Wyoming avenue. 

( l . What business are you engaged in? A. Real estate. 
140 Q, IIow long have you been engaged as such ? A. Thir¬ 
teen or fourteen years. 

Q. In this District ? A. Yes, sir. 

Q. Have you had any experience in making sales under deeds of 
trust? A. A few sales. 

Q. Are you engaged in making loans upon real estate? A. Yes, 
sir. 

Q. Have you represented parties who hold the notes secured by 
the deeds of trust in cases where you were not named as trustee ? 
A. I have in a few instances ; yes, sir. 

Q. Are you acquainted also with the practice, which is followed 
here by persons engaged in the real-estate business in enforcing 
these deeds of trust, in respect to the employment of auctioneers and 
the compensation allowed them ? A. The deeds of trust do not 
prescribe that auctioneers shall sell, but it shall be by public sale, 
which implies an auctioneer. 

Q. Well, now, speaking just of your own experience and matters 
of that kind, what has been your practice with respect to the em¬ 
ployment of an auctioneer? 

Mr. Lestkii: The question is objected to. 

Q. Either when you acted as trustee or whether you acted on be¬ 
half of the parties secured ? 

Mr. Lester: The question is objected to for the same reason that 
similar questions have been objected to and for the further reason 
that the witness has been shown incompetent by having answered 
it. He said that he only had a few such experiences. 

147 A. I understand the question. My experience has been to 
employ an auctioneer. 

Q. Whether you acted as trustee yourself or whether you acted on 
behalf of the party secured and were making the arrangements? 
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A. Tn many instances I am agent for the lender and the trustee, too. 
Therefore I necessarily look after the arrangement of the sale and 
employ an auctioneer. 

(2. What arrangement has been made with respect to compensa¬ 
tion to be paid the auctioneer? A. Ordinarily the question of com¬ 
pensation is not discussed, because the compensation is fixed, as I 
have been told and believe, and they are paid in many instances. 

Q. Is there any rule followed, so-far as you know, about fixing 
the compensation for the sale ? A. I do not know of any rule. 

Q. Is there any practice about it? A. I do not know that there 
is any practice that can be called custom. I suppose there have 
been instances of concessions made, but I think it is exceptional. 

Q. What practice have you followed ? A. The rule has been that 
the charge has been made and paid. I do not know that I can 
name any exceptions in any cases at this time. 


Q. And when you mean that the charge has been made, am I 
correct in understanding you to mean that the charge is fixed by 
law? A. I am referring to the auctioneer’s charge altogether. 

Q. Yes, sir. A. It is customary, I believe, for the auctioneer to 

1 1 • rt -l • . 


charge his fee and receive that. 


148 Q. You mean the commission fee? A. Yes, sir; the com¬ 
mission fee. 


Cross-examination. 

By Mr. Lester : 

Q. Then you employ an auctioneer to sell property of which you 
arc the trustee to secure an indebtedness secured thereon, and you 
do not make any arrangement with him in advance as to what he 
is to charge you ? A. The only instances that I can recollect of an 
arrangement being made in advance have been where I was agent 
and representing parties who held the note. In that case there 
have been instances where arrangements have been made for a 
nominal commission with the auctioneer in the event of the holder 
of the note having to take the property in to secure himself. 

Q. In that case was you trustee under the deed of trust as well ? 
A. I don’t believe I can recollect an instance where I was trustee 
and agent both. 

Q. Then it is only when you were agent of the party holding the 
note secured by the property and were not trustee that you made 
special arrangements with the auctioneer ? A. I would "make the 
positive statement in effect that there was never an instance where 
I was trustee and agent both. I do not recollect an instance. 

Q. How many instances do you recollect in which you paid the 
trustee’s bill, that bill consisting of the usual charge which you 
speak of? Q. Quite a number of them. 

149 Q, How many would you say? A. Well, I have been 
doing business for several years. 

Q. How many in the last two or three years ? A. I probably 
have had an average of two or three of those things in a vear. 

11—1092a " 
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Q. In this average of two or three sales of property made by you 
as trustee you have made no arrangement with the auctioneer as to 
what he is to charge ? A. As trustee ? 

Q. Yes, sir. A. No, sir. 

Q. You simply lot him charge what he thought was right, or what 
he thought was right, or what was provided in some other manner? 
A. He charges his customary fee, which is fixed. 

Q. And you pay it ? A. By act of the Legislative Assembly, as I 
hear it expressed. 

Q. In these instances did you represent the holder of the notes? 
A. I have always represented the holders of the note where I have 
sold, except in instances where I have been ordered as trustee to 
sell. 

Q. In the cases referred to by you in the last few years ? A. I 
have had a variety of cases. I don’t recollect any particular case 
just now. 

Q. Generally you have represented the holder of the note as well 
as being trustee ? A. Not generally. 

Q. Generally you do not represent- A. Sometimes I 

150 do and sometimes I don’t; sometimes in behalf of both; 
other times I do not. 

Q. When you have represented the holder of the note, as well as 
being named as trustee in the deed of trust, you made no arrange¬ 
ment with the auctioneer as to what he was to charge. Suppose the 
property had not brought enough to pay the note secured upon it, 
would you have paid the usual charges to the auctioneer? A. In 
that case I would have applied to the auctioneer to reduce his charge, 
leaving it to him as to whether he would or not. 

Q. You are not an attorney-at-law? A. No, sir. 

Q. Do you not know that when property is conveyed to you as 
trustee that you are under equal duty to each of the parties, the 
holder of the note and the owner of the equity of redemption—equal 
obligation to each ? 

Mr. Tobrinkr: Objected to as involving a proposition of law, the 
correctness of which is not admitted. My contention is that the 
proposition of law in incorrectly stated by the counsel in this case. 

Question repeated : Do you not know that when property is con¬ 
veyed to you as trustee that you are under equal duty to each of 
the parties, the holder of the note and the owner of the equity of 
redemption—equal obligation to each ? A. Well, if you read the 
provisions of the trust carefully you will find that you are not abso¬ 
lutely. 

Q. Then you think that the trustee owes a greater duty to the 
holder of the note than to the equity of redemption? A. It is not 
infrequent that one trustee is selected by the borrower and 

151 the other by the lender, and they arc there to protect the 
interest of both ; there is no doubt about that. 

Q. But you did not answer my question. Repeat the question. 
Then you think that the trustee owes a greater duty to the holder 
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of the note than to the owner of the equity of redemption? A. Yes, 
sir ; as every man owes a duty to his fellow-man you are. 

Q. When you are made a trustee in an ordinary deed of trust to 
secure an indebtedness, do you consider that you owe a different ob¬ 
ligation to the owner of the equity of redemption than what you 
owe to the owner of the note ? 

Mr. Tobriner : Objected to as involving a proposition of law 
which the witness is not called upon to answer. 

A. I consider my duty to the lender. The duty of the trustee 
leans to the lender, in the fact that he is under the lender’s instruc¬ 
tions to carry out the provisions of that trust. 

Q. There are usually two trustees named in such deeds of trust 
in this District ? A. Yes, sir. 

Q. Do you consider that both of those trustees occupy the same 
position you have just stated? A. They occupy a position where 
they have got to be—— 

Mr. Tobriner : I object to that as involving a question of law 
which the witness is not called upon to answer it, the question not 
being material and also being incompetent, and if he does not care 
to answer the question he is not required to answer it. 

Q. Occupy the same position you mentioned to both par- 

152 ties? A. Yes, sir; I consider they both occupy the same 
position. 

Redirect examination. 

By Mr. Tobriner : 

Q. Mr. Wimer, when you say that the trustees lean towards the 
lender because they are under his instructions, do you mean by 
that that you do not exercise your own discretion in executing the 
trust ? A. No; I said where the trustees or one of the trustees was 
trustee and agent for the loan—representing the lender—he leans 
towards the lender, on the other hand, whether he is or he is not 
under the instructions of the lender. 

Q. In selling he is under instructions of the lender? A. Yes, sir. 

Q. Do you consider a trustee under a deed of trust has a right to 
consider his right not to make a sale ? A. The trustee in executing 
a trust has a duty to perform, and that duty is to make every dollar 
come out of that property that is possible to get and to tell the 
auctioneer all the points, so that the auctioneer at the sale can give 
them to the people to get the best possible results at that sale. 

Q. And that is the rule you have followed ? A. Yes, sir. 

Recross-examination. 

By Mr. Lester : 

Q. Then to bring every dollar out of the property you say 

153 for whose benefit, the owner of the equity of redemption or 
the owner of the note, or both ? A. The equal benefit of 


both. 
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Q. Then don’t you consider it the duty of the trustee to make a 
special arrangement with the auctioneer as to his lees, so that the 
owner of the equity of redemption can get that surplus of money 
instead of paying it to the auctioneer? A. I question very seriously 
whether the trustee has any right to make such an arrangement. 

Q. Whether lie has any right to make it? A. Or you can put — 
a little different—whether it is incumbent upon him to make it. 

A. But you don’t question whether he has the right? A. He 
may have the right. 

Bv Mr. Tobriner: 

Kt 

Q. Is there any difference in the ability of auctioneers in this city ? 
A. Unquestionably, I think there is. Some auctioneers have a 
knack of getting more out of the property; than others. 

Q. And for that reason some are preferable than others ? A. It 
is so in every profession or business. 

Q. Would you employ an auctioneer who has been engaged all 
these many years—for a number of years in selling old junk, funi- 
ture, and such stuff—to make a sale of a valuable piece of real estate 
for you ? A. I would make an effort to have a man who had ex¬ 
perience in selling real estate. 

Q. There are auctioneers who are known as real-estate auctioneers, 
just as they are auctioneers who make a business of selling 
15-1 jewelry? A. Yes, sir; but possibly not exclusively. 

Q. Whom have you employed as an auctioneer in this 
city? A. Mr. Duncanson of late years. 

Q. Do you consider him an auctioneer of ability, so far as mak¬ 
ing sales of real estate? A. If I had not, I would not have secured 
his services. 

Q. You consider him better than others? A. I prefer him to 
any other. 

By Mr. Lester : 

Q. Do you consider Mr. Duncanson an auctioneer superior to Mr. 
►Sloan ? A. I do not think that I care to answer that question. It is 
not for me to compare the services of men who are in competition in 
business. Mr. Sloan is an auctioneer in all sorts of business. Mr. 
Duncanson is a good auctioneer and so is Mr. Sloan. 

Q. Mr. Sloan frequently sells furniture and also junk? A. lie 
sells everything that is brought into his place for sale. 

Q.. Doesn’t Mr. Duncanson frequently sell junk ? A. I presume 
he does. 

Q. And furniture ? A. Everything that is brought to the establish¬ 
ment. 

Q. What do you mean there is a difference of ability between 
auctioneers? A. Well it applies to auctioneers as it does to every¬ 
body. There are men who are superior in the legal profession, in 
real estate, and in the auctioneer business, and in every busi- 
155 ness there are abler men. They accomplish better results in 
their business. 
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Q. What do you moan by aecomplising better results, getting bet¬ 
tor prices? A. In some instances it is better for those who employ 
him. 


Q. l)o you mean anything except getting better prices? A. Their 
ability enables them to get better prices. 

Q. That is what you mean by having greater ability ; you don’t 
mean anything else? A. They are generally abler men. 

Q. In what respect ? A. As business men and men who are noted 
for ability in their particular branch of business, and seem able to 
get better prices and able to get the people together. 


Bv Mr. Tobriner : 

Q. Does an auctioneer usually confine himself to simply standing 
by and selling the property? Doesn’t he call attention of the sale 
to the persons whom his experiences think would be probable pur¬ 
chasers of that property? A. A good auctioneer emphasizes all the 
good points of the property to the people he is selling to. 

By Mr. Lester : 

Q. How many are there of good auctioneers in the city of Wash¬ 
ington? A. I do not know. 

Q. Do you know of more than one? A. I should say that there 
are several. 

Q. Do you know about how many auctioneers there are 
150 selling real estate ? A. No, sir. 

Q. Do you know that there are as many as five? A. 
There must be five. 

JAMES B. WIMER. 


Subscribed and signed for the witness by me, by consent and agree¬ 
ment of counsel, this 17 day of October, 1900. 

MASON N. RICHARDSON, Examiner. 


Hereupon the further taking of testimony in this cause was ad¬ 
journed until the 23rd day of October, 1900, at the hour of 2 o’clock 


p. m. 

MASON N. RICHARDSON, Examiner. 


Washington, D. 0., 


Oct. 23rd, 1900, 


— o’clock p. m. 


Met, pursuant to adjournment, at the law offices of Leon Tobriner, 
Esq., Equity building, to take further testimony for and on behalf 
of the defendants. 

Present: Wharton E. Lester, Esq., for the complainant; Leon 
Tobriner, Esq., for the defendants; examiner, and witnesses. 
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Whereupon Maiilon Ashford, a witness of lawful age, being- 
first duly sworn according to law for and on behalf of the 
157 defendants, testified as follows: 


By Mr. Toeriner : 

Q. Mr. Ashford,your first name is Maiilon? A. Yes, sir. 

Q. And your residence and age? A. I am over sixty years old. 

Q. Your occupation? A. Member of the bar. 

Q. You are the president of the Real Estate insurance Company ? 
A. Yes, sir. 

Q. How long have you been engaged in the practice of the law in 
this District? A. Over forty years. 

Q. And during that time have you applied yourself to any par¬ 
ticular branch of the practice? A. Mostly to real-estate titles. 

Q. Because of that application have you had occasion to make 
sales of real estate under deeds of trust? A. Yes, sir. 

Q. If so, to what extent? A. Well, I have made a great many ; 
three or four hundred altogether? 

Q. Perhaps more? A. Perhaps more. 

Q. Have the deeds of trust under which you have made these 
sales provided that the trustee should first pay the costs and ex¬ 
penses of sale before applying the proceeds to the payment of the 
indebtedness secured ? A. Yes, sir. 

158 Q. Are you acquainted with the general custom or practice 
followed in making these sales in the District of Columbia 
with respect to the employment of an auctioneer? 

Mr. Lester : Objected to because the custom and practice lias 
nothing to do with this case, and for the further reason that it is 
asked to secure the witness to answer as to a custom or practice 
which he has not known himself to be acquainted with. 

A. I have never known of a case where an auctioneer was not 
employed to make a sale by the trustees. 

Q. Have you followed that practice? A. Yes, sir; I have. 

Q. Do you know Mr. Charles C. Duncanson, of the firm of Dun- 
canson Brothers? A. Yes, sir. 

Q. Whom have you usually employed to make your sales in the 
last ten or fifteen years? A. When matters were left to me I have 
employed Mr. Duncanson. 

Q. What compensation was usually paid him ? * 

Mr. Lester : Objected to for the same reason as other questions 
of the same import have been objected to. 

A. In reckoning sales of property—well, I have always allowed 
him equal fees, whatever they were, and the same to other auction¬ 
eers where I have had occasion to employ them, where the auctioneer 
was selected by other parties interested. 

Q. As I understand you, that when matters were left to your se¬ 
lection you retained Mr. Duncanson ? A. Always, 

Q. Why? 
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Mr. Lester : Objected to for the reason that it is wholly 

159 immaterial. 

A. Because I have known him so very long; over twenty-five 
years I have known him, and I regard him as a man experienced 
in his line of business and calculated to get the best price that could 
be obtained for the property. 

Q. You preferred him to other auctioneers for those reasons? A. 
Yes, sir; for those reasons. 

Q. There are a number of auctioneers in this city, are there not, 
Mr. Ashford ? A. Yes, sir. 

Q. And they make all kinds of bids for sales? A. Well, I do not 
know whether any of them made any bids to me. 

Q. You don’t know that? A. Well, auctioneers have called on 
me and asked me if I have any sales to give them a chance—if I 
have any in the future. 

Q. As I understand you, then, these provisions in these deeds of 
trust providing for the sale and directing the payment of expenses 
out of the proceeds realized lias been construed by yourself and by 
others engaged in the like practice of the law to authorizing the re¬ 
tention of an auctioneer for the purpose of making a sale and the 
payment of his commission out of the proceeds of sale before apply¬ 
ing the proceeds to the indebtedness secured ? 

Mr. Lester : The question is objected to for the reason that the 
construction placed upon any deed of trust by the witness is wholly 
immaterial to the issues in this case and his opinion as to the con¬ 
struction placed upon such deeds of trust by other persons is like¬ 
wise immaterial. 

160 A. I cannot say what others do, what is the custom among 
other trustees, but for myself I always felt it my duty to allow 

the trustees what the law allowed him and see that he did not ex¬ 
ceed that amount. That was all. 

Q. The auctioneer, you mean ? A. Yes, sir; the auctioneer. The 
auctioneer, as well as I understood it, to see that he did not exceed 
the amount allowed by law. 

Q. Did you always construe the deed of trust as authorizing the 
retention of an auctioneer to make the sale? A. Yes, sir. 

Mr. Lester: Same objection. 

Cross-examination. 

By Mr. Lester : 

Q. What is the reason, Mr. Ashford, you say that you employed 
Mr. Duncanson ? A. Because I have known him a long time and 
known him as a man of business and have known him to be as well 
qualified as anybody for the duties of an auctioneer in the matters 
that I have been engaged in with him. He is as well, if not better, 
qualified for the duties of an auctioneer as anybody. 

Q. You don’t mean that you employed him because you think 
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him bettor qualified than other auctioneers? A. I don’t say that. 
I have a preference for him. My belief is that ho can get more— 
that he can get a higher hid for the property. 

(£. You think Mr. Duneanson can get a higher bid for the 

101 property? A. I might be mistaken, but I always thought so. 

Q. That is your opinion ? A. From my observation of the 
man and mv knowledge of him. 

Q. What do you mean when you say in making your sales from 
the proceeds that you got you always allowed the legal fees? What 
do you mean by legal fees? A. I mean fees established by the 
Legislative Assembly. I don’t understand that that act has ever 
been declared void. I don’t understand that it has. 

Q. And in all of these cases which you have had anything to do 
you have employed Mr. Duneanson ? A. Except, as I say, where 
the parties interested desired somebody else. Sometimes I would 
engage another auctioneer, if the parties expressed a desire—the 
parties in interest expressed a preference for somebody else. 

Q. In all these cases- A. Where the matter was left to my 

discretion entirely I have usually employed him. 

Q. In all the cases where you have employed Mr. Duneanson you 
have allowed him, then, fees in accordance with the act of the Legis¬ 
lative Assembly ? A. Unless the auctioneer had been induced by 
the parties to make a reduction. 

Q. You yourself, then, have never attempted, as trustee under 
these deeds of trust, to make an arrangement with the auctioneer as 
to how much he was to be paid before the sale was made? A. Not 
unless the parties in interest requested me to do so, and then I sim¬ 
ply communicated that request to Mr. Duneanson, or any 

102 other auctioneer who might be employed, and left it to him 
to decide for himself. 

Q. In those cases did you make some special arrangement with 
the auctioneer as to the fees? A. Not in advance. 

Q. Not even when requested by the parties? A. Yes, sir; then 
I would state to him what the parties desired. 

Q. Did he accede to those requests? A. lie generally rendered 
his bill for the full amount, and I always called his attention to the 
fact that an arrangement had been made, and lie always complied 
with the request; lie uniformly complied with that request. 

Q. IIow many such instances would there be, do you think, to 
the best of your recollection, out of those three or four hundred 
sales? A. I suppose at least one-third. 

Q. What you mean, then, is that in about one-third of the number 
of cases where you have acted as trustee at the request of some other 
persons- A. Not some other persons, but some party in in¬ 

terest. 

Q. I mean some party in interest. You have told Mr. Duneanson 
before the sale that you wanted him to make a special arrangement ? 
A. Yes, sir. 

Q. And these requests were made beforehand—before the sale? 
A. Not always, but some time beforehand, because the request or 
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suggestion never came to me hardly in any case until the same was 
made. 

Q. Mr. Ashford, in many cases when you were trustee the 

163 commissions for the trustee is stated to he five per cent., is it 
not? A. Yes, sir. 

Q. And in how many—what proportion of those cases? A. Run¬ 
ning from two to five per cent. I have made sales for one per 
cent. 

Q. In what proportion of those cases do you recollect have you 
received full compensation, to the best of your recollection? 

Mr. Tobriner: I object to — as totally immaterial. 

A. I cannot say that. For the last three years I suppose it is 
hardlv two cases in which I have gotten full commissions. I sav 
there are only about two or three cases in the last three years of 
sales I have made where I have got full commissions. 

Q. You say you did not receive full commissions in more than 
two cases in the last three years ? A. Two or three cases in the last 
three years. 

Q. How many sales have you made as trustee in the last three 
years, would you say ? A. I do not know. I suppose ten a year— 
average about ten a year. 

Q. In those cases where you did not receive full compensation as 
allowed by the deeds of trust under which you were selling, did you 
pay the auctioneer the amount which would be due for him, reck¬ 
oned according to the act of the Legislative Assembly? A. No, 
sir. 

Q. What compensation? A. They always suggested to me that 
the auctioneer should only make a certain charge and that was com¬ 
municated to the auctioneer. 

164 Q. Then in the last three years the number of sales you 
have made, to the best of your recollection, there has not 

been more than two or three where you as trustee paid Mr. Duncan- 
son or any other auctioneer the full amount of his commissions 
which would be allowed him under the Legislative Assembly act? 
A. I think that is so. 

Q. In dealing with other auctioneers have you made special 
arrangements with them when requested? A. Only in the same 
way where it has been suggested by the parties in interest that the 
auctioneer should only charge so much I have communicated that 
fact to them and they acquiesced in it. 

Q. Did you communicate that fact to the other auctioneers before 
or after the sale? A. I could not tell that. Generally the request 
comes after the sale has been made. 

Q. Is it not a fact that in many of these sales that you have made 
within the last three years that some of the parties have requested 
you before the sale to charge less commission for yourself and to 
make special arrangements with the auctioneer? A. In a few 
cases. 

Q. In those few cases did you make special arrangements with 
12—1092a 



90 


FRANCIS ir. SMITH FT AL. VS. LAURA I. OLCOTT. 


the auctioneer before the sale? A. No, sir ; I let the parties them¬ 
selves make the arrangements. 

Q. You made no formal request? What I asked you was whether 
or not you were asked by the parties in interest to make special 
arrangements with the auctioneer ? A. In some cases. You 
1G5 asked me whether I had before the sale been requested to 
make a reduction of my commissions, and I say that is so in 
two or three cases—several cases. 

Q. Is that not also true with regard to the auctioneer’s commis¬ 
sions? Were you not requested before the sale to make arrange¬ 
ments with the auctioneer? A. In every case I have of that kind I 
have referred the parties to the auctioneer to make what arrange¬ 
ments they pleased with him. 

Q. I)o you know whether they made special arrangements or not ? 
A. No, sir. 

Q. I)o you know now whether they made special arrangements 
or not ? A. Yes, sir. 

Q. Did they or not? A. I suppose they did, because the auc¬ 
tioneer generally made such arrangements. 

Q. To the best of your recollection, can you say whether or not 
the auctioneer did make special arrangements in those instances 
you have referred to? A. I presume he did, because he made his 
reduction. He generally charged in his bill the full amount that 
the law allowed him, and then deducted the difference. 

Q. Did you ever know an auctioneer to refuse to sell a piece of 
property for less money than was allowed by the act of the Legis¬ 
lative Assembly ? 

Mr. Torriner : Objected to as immaterial. 

A. I do not know that I ever did. 

Q. You have known many cases which have come under your 
observation where special arrangements have been made with 
1GG the auctioneer before the sale, have you ? A. I have been in¬ 
formed so by the parties. 

Q. In a number of these sales which } t ou have made did not the 
parties secured by the deed of trust—the lenders of the money— 
have to buy in the property, or in some of the cases? A. The ma¬ 
jority of the cases in the last few years the party secured had to pur¬ 
chase the property. 

Q. In those instances did they pay the actioneer full commission? 
A. No; I think not. They generally made arrangements with the 
auctioneer themselves or suggested it through me after the sale. 

Q. Mr. Ashford, if you owned a piece of property which would 
sell at public auction for about seventy thousand dollars and owned 
it individually, would you make—would you let an auctioneer sell 
the property for you without making any special arrangements as to 
what you were to pay him ? A. At private sale? 

Q. Helling at auction, and you owned it yourself? A. My indi¬ 
vidual property ? 

Q. Yes sir. 
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Mr. Tobriner: Objected to as immaterial. 

A. I don’t suppose I would. 

Q. You would make special arrangements before you made such 
a sale? A. I think so. 

Q. Would you be willing to pay full commissions which would 
be allowed by the Legislative Assembly act, which in that case 
would amount to between seven and eight hundred dollars? A. I 


167 

sale. 


don’t think I would. 

Q. Do you not think that the obligation imposed upon you 
as trustee- A. I am speaking now about an individual 


Q. You mean by that, property which you owned individually— 
that is what you mean? A. Yes, sir. 

A. Do you not think that the obligations imposed upon you as 
trustee under a deed of trust require of you the same exercise of 
care and faithfulness and integrity throughout that you would exer¬ 
cise in connection with your own property—the sale of it? A. Of 
course, I exercise my best judgment in making the sale. I try to 
do it with a sense of faith and integrity. 

o 

Q. But do you not think that- A. But as trustee my guide 

is the provisions of the trust. I take that as my guide in the matter, 
and unless the parties in interest have made a different arrange¬ 
ment with the auctioneer I never make any suggestion about it. 

Q. What business relations have you with Mr. Charles 0. Duncan- 
son, here present? A. None in the world. 

Q. He is a director in the Heal Estate Title Insurance Company, 
of which you are the president? A. Yes, sir. 

Q. Is it because of your business relations and connection that you 
choose him? A. Not at all. I selected him long before the com¬ 
pany was formed, and neither has his relations with the company got 
anything to do with the discharge of my duty as a trustee. 

Q. Is it your opinion, referring to the construction of these 
168 deeds of trust, that the trustee is authorized to pay the auc¬ 
tioneer an amount equal to that which would be allowed 
him by the Legislative Assembly act? A. I don’t see any escape 
from it. 

Q. PFease answer my question more directly. A. That is my 
opinion. 

Q. What are the duties of an auctioneer which makes one more 
valuable than another? A. Well, in all my cases I prepare the ad¬ 
vertisement, send it to the auctioneer with instructions to have it 
inserted in the paper-—whatever paper I designate. He takes the 
advertisement and has the advertisement inserted in the paper, 
issues the postal notices. Unless he is directed contrary, he issues 
the postals and distributes them, puts up the signs on the property, 
and attends the sale in case of a postponement. He goes to the prop¬ 
erty and postpones it in case there should be one. 

Q. In construing these trusts do you think it is the duty of the 
auctioneer or of the trustee to insert these advertisements; or, in 
other words, are you imposing upon the auctioneer the duty imposed 
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upon 11io trustee? A. Well, I suppose a mail would do by liisagent 
what he would do by himself; that if a trustee employs an auc¬ 
tioneer he expects him to attend to the sale and all the preliminaries 
necessary. All that the trustee is to look after is to see that the ad¬ 
vertisement is in legal form, properly drawn, and in accordance 
with the terms of the trust. 

( l. Then you send him the advertisement to be inserted because 
he is your agent in that matter? A. Yes, sir; he is the auctioneer 
selected in the case. It is customary for him to take charge 
109 of the advertisement and to see that it is inserted in the 
paper. 

Q. Who- custom? A. Custom of all trustees. 

Q. Do you know that of your own knowledge? A. That is the 
general custom, as I understand it. 

Q. J)o you think that the auctioneer—that one auctioneer is better 
than another in the matter of inserting the advertisement in the 
paper? A. No, sir. 

Q. In the matter of sending out postals? A. No, sir. 

Q. In the matter of putting up signs? A. No, sir. 

Q. In the matter of postponing sales, if any there be? A. No, 
sir. 

Q. Then please state wherein you think one auctioneer is better 
than another—in crying the* sale? A. I go back to my original 
answer. I select him as my actioneer to do that. I have great con¬ 
fidence in him and know that he will do it correctly. 

Q. That is the best answer to my question that you can give? 
A. Yes, sir. 


Redirect examination. 


By Mr. Tobrinfr : 

Q. Mr. Ashford, in these cases where you have made a reduction 
of these trustee commissions, where you were asked to see the auc¬ 
tioneer for the purpose of getting him to make a reduction 
170 of his commissions, and which you say always occurs after 
the sale, will you explain the reason why they were made 
after the sale? A. Those requests are generally made after the sale 
by the parties who are secured by the deed of trust and who were 
compelled to buy in the property. It is to their interest to reduce 
expenses as much as possible, and it is generally done where there 
is a deficiency in the amount of proceeds. 

Q. Where there is no deficiency, but the proceeds are sufficient to 
pay the indebtedness secured as well as all the expenses, is there 
ever a reduction made? A. Unless the grantor in the trust asks 
me to do it or makes arrangements with the auctioneer, either after 
the sale or before the sale. 
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Recross-examination. 

By Mr. Lester : 

Q. I lave* there not been frequent requests by the grantor in the 
deed of trust to make special arrangements whereby the grantor 
could get a little more money? A. Those cases very seldom occur— 
none of that kind. They usually occur where the parties want a 
formal sale made for the purpose of perfecting the title or something 
of that sort. 

Q. Haven’t been many other such in your knowledge? A. No, 
sir, 

MAIILON ASHFORD. 

Subscribed and signed for the witness by me, by consent and 
agreement of counsel, this 23 day of October, 1900. 

MASON N. RICHARDSON, Examiner. 


171 Enoch E. L. White, a witness of lawful age, being first 
duly sworn according to law for and on behalf of the defend¬ 
ants, testified as follows: 


By Mr. Tobeiner : 

Q. Your first name, please ? A. Enoch E. L. White; my age is 
40; residence, District of Columbia; I am a lawyer by profession. 

Q. Associated with any lawyer in this city? A. With Mr. Na¬ 
thaniel Wilson, and have been for a great many years. 

Q. Have you charge of any particular branch of Mr. Wilson’s 
practice? A. For many years I have had charge of the business 
coming to our office from the United Security, Life Insurance and 
Trust Company of Pennsylvania, for which Mr. Wilson and I are 
the attorneys. 

Q. Is that company engaged in making loans on real estate in 
this District? A. You might put that in the past tense. 

Q. Was it? A. Yes, sir. 

Q. To what extent? A. To a very large extent. 

Q. Have you represented parties in interest secured by deeds of 
trust on real estate in the District? A. I have. 

Q. Within the last number of years? A. Yes, sir; mainly the 
United Security, Life Insurance and Trust Company. 

172 Q. Have you found it necessary to make sales of property 
under deeds of trust for these clients? A. Yes, sir. 

Q. To what extent, Mr. White ? A. Well, I should say forty or 
fifty cases in the last five or six years; maybe more. I cannot rec¬ 
ollect just now. 

Q. Now, in making those sales, as well as other sales that have 
come through your office, do you know whether an auctioneer was 
retained for that purpose ? A. Invariably. 

Q. Have the deeds of trust under which you made these various 
sales provided for the payment of costs and expenses out of the pro- 
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coeds of sale before applying the proceeds to the payment of the in¬ 
debtedness secured ? A. Yes, sir. 

Q. What compensation did you allow the trustees in these sales— 
I mean the auctioneers in these sales? 

Mr. Lfstfr: The question is objected to because the compensa¬ 
tion allowed by this witness is wholly immaterial to the question at 
issue. 

A. The amounts fixed, as I understand it, by the act of the Legis¬ 
lative Assembly—the fees for the auctioneers for performing such 
services. 

Q. What auctioneer did your firm retain ? A. Duucanson 
Brothers. 

Q. Why? A. Well, so far as I was personally concerned, I did 
it because I liked Mr. Duneanson’s methods, the way in which he 
handled sales, and, as far as the business of the United Security, Life 
Insurance and Trust Company was concerned, he was em- 

173 ployed because the company selected him themselves as the 
auctioneer for the purpose of making such sales. 

Q. You have had considerable experience in selling under deeds 
of trust, Mr. White, have you ? A. I think I may say so. 

Q. Do you know whether there is any bid made by the various 
auctioneers in this city for work of this character? A. I know that 
applications have been made to the United Security, Life Insurance 
and Trust Company by other auctioneers for permission to sell for 
them the real estate that had to be sold under these deeds of trust. 

Q. Did these auctioneers offer to do the work for less than the 
amount allowed by the Legislative Assembly act or less than what 
was being paid Mr. Duncanson for the services ? A. They did. 

Q. Why were they not retained for that purpose, then ? 

Mr. Lester: Objected to. as it is calling for a reason which could 
better be given by the United Security, Life Insurance and Trust 
Company, the witness having stated that the applications were made 
to them. 

Q, Why were these other auctioneers not retained ? A. In the 
United Security Company’s cases they were not retained because 
they preferred to have Mr. Duncanson; at least that was their reply 
to us. 

Mr. Lester : Objected to as hearsay. 

Q. So far as your individual sales were concerned, were these same 
olfers made to you by various auctioneers ? A. Well, two or three 
instances, I think. 

Q. Those offers were not accepted by your firm? A. No,sir. 

Q. Isn’t this the reason, Mr. White, plainly speaking, the 

174 same thing as employing a lawyer or any other professional 
man ? 

Mr. Lester : Objected to. 
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Q. For instance, you can have a deed written for a dollar, and if 
you wanted a deed written by another lawyer it might cost you five 
dollars or more. Wasn’t this the same idea on which Mr. Duncan- 
son was employed as auctioneer? A. I have said that I liked his 
methods, the way he had of securing bids for the property. 

Q. For the purpose of retaining him you usually were compelled 
to pay him the full commission? A. Yes, sir; I don’t think I ever 
made an individual sale where he did not receive his full commis¬ 
sions. 


Cross-exami nation. 

Bv Mr. Lester : 

«/ 

Q. I)o you want to convey the idea, Mr. White, that you were 
compelled to pay him full commissions for making sales? A. I 
answered that question. Lead what my answer says there. 

Q. How many individual sales did you make other than for this 
United Security, Life Insurance and Security Company? A. I am 
glad to say there has only been about three or four, I think. 

Q. Then there are three or four you have made when you say 

that you were compelled for the purpose- A. I did not say I 

was compelled. I don’t think the answer will say that I was com¬ 
pelled. There were no cases—never made sales—that is, I mean in 
representing the United Security Company—where Mr. Duncanson 
did not receive his full commission. 

Q. Were you compelled to pay Mr. Duncanson full corn- 
175 mission for the purpose of securing his services in any sale? 

A. He always rendered his bill for the amount I suppose 
what he was legally entitled to receive as his full commission. 

Q. State whether or not you could have made any special arrange¬ 
ment with Mr. Duncanson for the sale of property. 

Mr. Tobrixer: Objected to, as the probabilities are not called for. 

Q. Answer that. A. That I do not know. I never suggested it 
to him. 

Q. You never tried ? A. No, sir. You arc referring to our own 
individual cases? 

Q. Well, without regard to that. A. Now, you ask me as to that— 
where property was put up and offered for sale under deed of trust 
held by the United Security, etc., Company, where the property 
brought sufficient to pay the debt secured under the deed of trust 
and such other costs and expenses as the deed of trust provided 
should be first paid, Mr. Duncanson received his full commission. 
Where the property was—where the holder of the trust, the com¬ 
pany, would buy in the property for several years, they paid Mr. 
Duncanson his full commission; but about 1895 or 1890—I don’t 
remember the exact date—the company suggested that it would be to 
their interest if Mr. Duncanson would abate some part of his com¬ 
missions in cases where they had to become the purchaser of the 
property in order to save themselves from loss. This was the re- 
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quest of the company, and T would communicate it to Mr. 
170 Duncanson in each individual case, I think, and he made to 
me, as the attorney for the company, a rebate or remission of 
part of his commission, depending upon what he thought would 
probably pay for his services in the individual cases. 

Q. Can you tell the amount you paid Mr. Duncanson in such 
cases—how much or how little ? A. Sometimes—I can tell you gen¬ 
erally—sometimes twenty dollars, sometimes thirty dollars, and 
sometimes fiftv dollars. 

Q. I presume the suggestion as coming from this company to Mr. 
Duncanson came through you as attorney for the company ? A. 
Yes, sir; we were asked to see Mr. Duncanson on the subject. 

Q. Then, you had a general understanding with him, commenc¬ 
ing about 1805 or 1808, and so in those cases he would make a 
nominal charge other than that provided by the act? A. No; I 
cannot say we did. I did not have a general understanding with 
him. 

Q. But you applied to him in each individual case? A. Ills bill 
was sent to us for the full amount of his commission, together with 
the cost of advertising. 

Q. Did you have this understanding with Mr. Duncanson before 
or after the sale in those individual cases? A. After the sale. 

Q. Do you mean to say that your client instructed you to make 
such arrangements with the auctioneer in case the property did not 
bring enough to pay their indebtedness, or if they had to buy it in 
that you simply allowed the auctioneer to charge you what he 
pleased and thereafter let him make his deduction as to what 
177 occurs to him—to such an amount as would suit him ? A. 
1 da 

Q. Do you think you complied with the requirements of your 
clients? A. I will not express any opinion on that subject. Our 
clients were satisfied with our action in the matter. 

Q,. In these sales you have always represented this company ex¬ 
cept in the two or three you spoke of? A. Yes, sir. 

Q. In those other individual cases did you represent the owner of 
the equity of redemption or the lender of the money? A. The 
lender of the money. 

Q. Have you ever represented the grantor in the deed of trust— 
the owner of the equity of redemption ? A. In making requests of 
Mr. Duncanson, do you mean ? 

Q. I mean in acting under deeds of trust. A. No, sir; we have 
always been employed to collect the money due under the deeds of 
trust. 

Q. And you have stated that in all those cases you paid what you 
term full commissions? A. For the simple reason that the prop¬ 
erty has been sold for more than the amount of the debt and costs. 

Q. If your client were to borrow money and you represented her 
in the transaction throughout, and she executed, or he, rather, ex¬ 
ecuted such a deed of trust as we have been talking about, naming 
you as one of the trustees, would you or would you not consider it 
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your duty, before selling under that trust for any reason, to make a 
special arrangement with the auctioneer, as to his commissions, in 
the interest of your client who did not request the reduction V 
178 A. I don’t think I should unless I was requested so to do. 

Q. By your client ? A. Yes, sir. 

Q. It would make no difference who your client was, whether a 
woman not acquainted with business or a man ? A. I think not. 

Q. You would not consider it your duty to inform her how to save 
money in that case if she were a woman? A. I don’t know that 
she s-ould. 

Q. Therefore it would not be considered by your as your duty to 
t •/«>«/«/ 

inform her that she could make special arrangements of that sort? 
A. As representing who? 

Q. The grantor in the deed of trust, supposing she were a woman 
and did not know. A. I never represented a grantor in a deed of 
trust. 

Q. I am asking you a hypothetical question. 


Mr. Tobriner : I object to any hypothetical question. The ques¬ 
tion has no bearing upon the facts adduced in this case whatsoever. 
It simply calls for an expression by the witness of what he would 
do in certain circumstances not referrable to the facts in tins case. 
I do not think, under the circumstances, he is compelled to answer. 


Q. Does the witness decline to answer? A. I have said that I 
never represented a grantor in deeds of trust. When I do I will 
probably decide what course to pursue. 

Q. Is that the best answer you will give to my question ? A. Yes, 
sir. 

Q. Then vou decline to answer now what you would do 
179 under those circumstances? A. I have answered it the way 
I prefer to have it answered. 

Q. You decline to answer it any other way ? A. You have my 
answer. 

Q. You say that you know of applications made to this company 
by other auctioneers; how many instances do you remember? A. 
Certainly in three. 

Q. In those cases they expressed a willingness to undertake the 
work at less compensation than is provided for by the Legislative 
Assembly act? A. At a nominal fee. 

Q. Did you ever know of any case where any trustee who was 
forced to sell property at auction and employ an auctioneer where 
he was unable to employ an auctioneer at a nominal fee, as you 
call it? A. I have no experience in that line. 

Q. What do you mean when you say that you like Mr. Duncan- 
son’s methods or wavs of handling a sale? A. I like the wav Mr. 
Duncanson, to begin with, advertises the sale, lie sends out postal 
cards, and the way in which he cries a sale, to my mind—if 1 w*ere 
a purchaser, liis manner of crying a sale would influence me some¬ 
what in the way 1 should bid for the property. If I were a bidder 
at a sale under a deed of trust, I should feel free to ask him what he 
13—1092a 
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thought was the value of a piece of property he was selling and be 
willing to take his judgment on that point. Often, in more than 
one sale under these United Security, Life Insurance and Trust 
Company’s trusts, I have known persons who ultimately became 
purchasers to ask his opinion of the values. 
l.SO Q. Those are the reasons? A. Yes, sir. 

Q. You say that if you were a bidder you would feel free 
to ask him his opinion as to the value of the property where he was 
to sell. Would you consider it his duty to get all he can for that 
property, regardless of its value? A. Yes, sir. 

Q. Do you think, then, that he would be doing his duty to the 
trustees who employed him if he were to express an opinion as to 
the value of the property, the presumption being that the party ask¬ 
ing him would not go above that price? A. I do not know about 
that, hut I do know that Mr. Duncanson’s opinion as to the value of 
the property ho is selling would have more weight with me than the 
opinion of other auctioneers. 

Q. Then you think it is the knowledge or the opinion which pro¬ 
spective bidders have of his opinion as to property values which 
makes him valuable as an auctioneer to trustees? A. I think it 
does. 

Q. Although the trustees want to get all they can, regardless of 
its value? A. Yes, sir. 

Q. You also say that }mu like his method of advertising? A. 
Yes, sir. 

Q. Do not these deeds of trust under which } r ou have acted pro¬ 
vide that the trustee shall advertise? A. I don’t remember the 


terms. 

181 Q. You do not? A. I don’t know that they state specific¬ 
ally that the trustee shall advertise. 

c/ 

Q. What you said about the deeds of trust of the United Security, 
Life Insurance and Trust Company—did they differ from those 
ordinarily used ? A. They were drafted in Philadelphia. I don’t 
remember the particular wording of them. 

Q. Do you know whether or not they provided that in default of 
payment of interest or principal that the trustee was to sell at public 
auction after advertising a certain length of time? A. They do. 

Q. Do you not consider that the trustees are to do that advertising 
and not the auctioneer or his clerk? A. What the auctioneer docs 


in the way of advertising, in my experience—he is to first take the 
advertisement, which — prepared by us as attorneys of the holders 
of the notes and signed by the trustees, and procure its insertion in 
the newspaper. On his own motion he sends out his postal-card 
notices, in more or less attractive form, to the people to whom, I sup¬ 
pose, lie thinks would be interested by having the matter brought 
to their attention. 


•Q. Then this advertisement to be inserted in the newspapers is 
drawn by you? A. Yes, sir. 

Q. lie simply inserts it in the paper? A. Yes, sir. 

Q. Is there anything in the method of inserting if in the paper 
which recommends him to you? A. No, sir. 
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Q. Is there anything in his method of sending out postal 

182 cards? A. He sometimes elaborates by head-lines the de¬ 
scription of the property which, add mg to his peculiar expe¬ 
rience, may attract attention to the advertisement. 

Q. In the newspaper or postal card? A. In the newspaper. 

Q. In how many instances of these forty or fifty you have had ? 
A. I cannot say. 

Q. Can you recollect two instances ? A. lean. 

Q. How many more? A. I don’t know how many more. 

Q. Please tell me what they are. A. One was, I think, the prop¬ 
erty at 001 M street, and another one was the piece of property he 
sold in Georgetown, at the corner of 31st and M street-, 1 think. 

Q. Now, you also like his peculiar method of crying a sale, which 
you think is superior to most of the other auctioneers ? A. Yes, 
sir. 

Q. Does that also apply to his clerk or other auctioneers that sell 
for him ? A. That I do not know. 

Q. You do not? A. No, sir. 

( l . You cannot say whether you like their methods better than 
his? A. Because I have had no experience with them. I would 
prefer, if Mr. Duncanson could not sell a piece of property, to 

183 have the sale postponed until such time as he could sell it, if 
the matter was in charge of a clerk—if one of his clerks was 

to sell it. 


Q. You said, also, you liked his method of securing bids. What 
are those methods that you know of? x4. I do not know ; I cannot 
say definitely ; he has a personal manner of crying a sale. 

Q. You mean at the time of crying the sale? A. I do. 

Q. If you owned a piece of property individually which would 
bring at auction about seventy thousand dollars, would you, in the 
event of a sale of that property at auction, instruct Mr. Duncanson 
or an auctioneer to sell that property at auction for you without 
making a special arrangement as to the charges or commission you 
were to pay him? A. If I were the owner of it? I do not know 
that I should. 


( l . Do you not know that you would not? A. That I would not 
ask him to sell it without making some special arrangement with 
him ? 


( l . Yes, sir. A. I think I would make—offer to make some spe¬ 
cial arrangement. 

Q. Would you pay him as much as he is allowed by the Legis¬ 
lative Assembly act? A. It depended entirely upon what he asked 


me. 

Q. If he would not do it for less, would you pay him that amount? 
A. If it was a large piece of property ? 

Q. 1 am speaking of a piece of property bring- seventy thousand 
dollars. A. If he refused to do it for less than I thought, I 
184 would pay him the full amount of his commissions. I believe 
he could sell it where others could not. 

Q. Don’t you think that the same duty devolved upon you in the 
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case where you were trustee under these deeds of trust as you should 
exercise in your own connection, with a sale of your own property 
hy an auctioneer? A. If I remember mv testimony correctly this 
afternoon, I have not testified to any cases where I have been trustee 
under deeds of trust. The testimony has related to eases where we 
were employed—where 1 was employed—employed as attorney to 
collect the amounts due under those deeds of trust. 

Q. Then in all those cases you were merely attorney, and not 
trustee? A. I thought you understood me as testifying that way. 
I certainly stated it distinctly enough. I think the record shows it 
prior to now. 

Q. Then you made the arrangements with the auctioneer for the 
trustees? A. I did not. 

Q. How do you know in cash case what those trustees—what 
arrangements those trustees made? A. I do not know what ar- 
rangements the trustees made. 

o _ 

Q. Then why do you say Mr. Duncanson in all these cases re¬ 
ceived his full commission as allowed by the act of the Legislative 
Assembly? A. Because of the trustees’ report—the amount of sales 
to so and so and the manner in which they disbursed the money as 
it came into their hands. 

Q. But vou do not know what arrangements the trustees 
1S5 made with Mr. Duncanson ? A. I do not know what arrange- 
incuts trustees made generally with Mr. Duncanson. The 
trustees in our cases made no arrangements with Mr. Duncanson for 
the benefit of the United Security, Life Insurance and Trust Com¬ 
pany. 

Q. How do you know that? A. I saw by the accounts of the 
trustees rendered to us. 

After the sale? A. After the sale. 

Q. You do not know whether they tried to make it before the 
sale? A. I do not. 

Q. When I asked you in my cross-examination whether you made 
special arrangements with Mr. Duncanson in these cases you an-- 
swe-rd that you did not. You meant then that the trustees did not, 
did you? A, I think you were then speaking about individual 
cases other than the cases from the United Security, Life Insurance 
and Trust Company. I think the testimony will show that. 

ENOCH E. L. WHITE. 

Subscribed and signed for the witness by me, by consent and agree¬ 
ment of counsel, this 23 day of October, 1 ( J00. 

MASON N. RICHARDSON, Examiner. 


Hereupon the further taking of testimony in this cause was ad¬ 
journed, subject to notice. 

MASON N. RICHARDSON, Examiner . 
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186 Washington, D. 0., January 0 th, 1901—4 o’clock p. in. 

Met, [)ursuant to agreement, at the law offices of Leon Tobriner, 
Esq., Equity bldg., to take further testimony for and on behalf of 
the defendants. 

Present: Wharton E. Lester, Esq., for the complainant; Leon To¬ 
briner, Esq., for the defendants; examiner and witnesses. 

Whereupon John B. Larner, a witness of lawful age, being first 
duly sworn according to law for and on behalf of the defendants, 
testified as follows: 

By Mr. Tobriner : 

Q. Give your name, age, and occupation ? A. John B. Larner; 
42 years of age; member of the bar; residence, Washington, Dis¬ 
trict of Columbia. 

Q. Are you engaged with any corporations or institutions in this 
city engaging in the loaning of money on real-estate security ? A. 
Yes, sir. 

Q. What corporations, if any ? A. Well, principally the Washing¬ 
ton Loan and Trust Company. 

Q. What position do you occupy there ? A. Iam general coun¬ 
sel for that company. 

Q. How long have you been such ? A. Since its organization, in 
1888 or 1889. ~ 

Q. Is that company engaged in loaning money secured by deed of 
trust upon real estate? A. Yes, sir; that is a part of its busi¬ 
ness. 

187 Q. Who has charge of the enforcement of the provisions of 
the deed of trust where there is a default in the payment of 

the debt secured ? A. The executive committee of the company di¬ 
rects the sale of property in case of default. . 

Q. What connection, if any, have you in those sales ? A. I am 
one of the trustees under their deeds of trust. 

Q. About how many pieces of property have you sold under deeds 
of trust for that company since its organization? A. I cannot say 
with any degree of accuracy, but quite a number. 

Q. I)o those deeds of trust contain the usual provision that is 
found in other trusts, to the effect that the trustees shall, out of the 
proceeds of sale, pay the expenses of the sale before distributing the 
proceeds towards the satisfaction of the debt secured ? A. Yes, sir ; 
it is in the usual form—first, the payment of the debt, interest, and 
costs, and including the trustees’ fees, usually five per cent., and 
then any surplus to be paid to the owner of the property. 

Q. Under the expenses of the sale what items are charged ? A. 
Under the expenses of sale are charged the advertisement, the auc¬ 
tioneer’s fees, and the trustees’ commissions. 

Q. What do you mean by auctioneer’s commissions? A. The 
auctioneers of the city have a rate that they charge for the sale of 
property at public auction, and that is what I meant when I referred 
to the auctioneer’s commissions. 
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188 Q. Arc those tlic rates provided by the act of the Legisla¬ 
tive Assemblv? A. 1 believe so. 

Q, It is a sliding scale. A. Yes, sir. 

Q. Decreases ns the amount of the sale increases? A. Yes, sir; 
somewhat on the same scale as trustees’fees are allowed in chan¬ 
cery. 

Q. Who is the auctioneer for the Washington Loan and Trust 
Company ? A. At the present time ? 

Q. Yes, sir. A. Mr. Thomas J. Owen. 

Q. How long has he been their auctioneer ? A. About two years, 
I guess. 

o m ^ 

Q. Previous to that who was the auctioneer ? A. Mr. (J. C. Dun¬ 
can son. 

Q. How are the auctioneer’s bills settled ? 

Mr. Lester : I3v whom ? 

XJ 

Mr. Tobriner : By the trustees. 

Mr. Lester: May I ask the counsel if he means generally or in 
the case of sales that he is speaking of. 

Mr. Tobriner : He is speaking about his sales. 

W itness : Do you mean sales of the Washington Loan and Trust 
Company ? 

Mr. Tobriner: Yes, sir. 

Witness: Up to the time that Mr. Owen was appointed as auc¬ 
tioneer for the Washington Loan and Trust Company the method 
was simply that the deed of trust and the request for a sale was sent 
to me by the proper officers of the trust company. Thereupon 

189 1 drew the advertisement and sent it to the auctioneer. 
Nothing more was done about the matter until the property 

was sold. If the property was sold and brought enough to pay the 
debt of the trust company the auctioneer was paid his—that is to 
say, if it brought more than enough to pay the debt of the trust 
company the auctioneer was paid his full commission as charged 
and the trustees were paid their full commissions as charged upon 
the basis I have heretofore indicated. After Mr. Edson became 
president of the trust company he himself proposed a new arrange¬ 
ment with the auctioneer—that is to say, they made a separate ar¬ 
rangement of their own with their auctioneer, but that arrangement 
not being satisfactory to Mr. Duncanson, Mr. Owen was made auc¬ 
tioneer of the company upon certain rates they had then fixed with 
him. 


Q. A corporation like the Washington Loan and Trust Company, 
having a large volume of business, can make its own rate because 
of that volume ? 

Mr. Lester : Objected to, because the witness is not supposed to 
know what any other company like the Washington Loan and Trust 
Company can do. 

A. Of course, they have had quite a large volume of business, and 
it is by reason of that fact, but their business in that line now is 
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very small. Their loans are well secured and the interest well paid, 
and there is very little occasion to have any sales at all. 

Q. Now, outside of your connection with the Washington Loan 
and Trust Company, have you acted as trustee under the so-called 
deeds of trust, in this city, for other people ? A. Many and many a 
time. 

Q. And have you had occasion to enforce such deeds ot 

190 trust by sale? A. Yes, sir. 

Q. What has been your practice in respect to making sales, 
in regard to the auctioneer’s commissions? 

Mr. Lester : I take it for granted you mean under similar deeds 
of trust ? 

Mr. Tobriner: Yes, sir. 

Mr. Lester: The question is objected to, because the practice ot 
this witness can have nothing to do with the rights of the parties to 
this cause. 

A. My practice has always been this: Whenever a deed of trust 
was sent to me in which I was trustee I have employed my own 
auctioneer, and my employment with him has always been that he 
was to receive his commissions, just the same as I would receive 
mine, under the deed of trust, unless there was some specific reason 
why there should be some abatement of both the trustees’ commis¬ 
sions and the auctioneer’s commissions, or either one or the other. 
Sometimes it would happen that the owner of the property was a 
poor woman or a poor man or in needy circumstances and would 
make a special request to me, and in that case I would make a 
special arrangement with Mr. Duneanson and he would always make 
a rebate of his fees whenever I would request it—he always would 
make a rebate, but I never requested it unless for good and sufficient 
reasons. 

Q. Then it was simply a matter of discretion and election on his 
part to do so? A. Yes, sir. 

Q. I forgot to ask how long you had been a member of the bar of 
this District? A. I have been a member of the bar twenty-two 
years next May. I was admitted to the bar before I was of full 
age. 

191 Q, Mr. Larner, is there any difference in the ability of 
auctioneers in this District; so far as sales of real estate are 

concerned, is one auctioneer just as good as another ? A. I think 
there is a great difference in auctioneers. 

Q. Can an auctioneer who is engaged in the sale of junk—and you 
know what 1 mean by junk—as old furniture and stocks of groceries, 
or jewelry stocks, or dry-goods stocks, as a rule, successfully engage 
in the sale of a piece of real estate? A. I never would pick out as 
an auctioneer a person unless 1 thought he had, in the first place, a 
good knowledge of the values of real estate and some experience 
with real estate and the sale of real estate, and some knowledge of 
how to cry the property. 

Mr. Lester: The answer is objected to as not being responsive to 
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the question and as expressing the mere opinion of the witness, 
which is not called for. 

Q. Has the acquaintance of the auctioneer with real-estate pur¬ 
chasers anything to do with it—prospective bidders? 

Mr. Lester : Objected to as calling for the opinion of the witness, 
which is immaterial. 

A. It veiy often lias a great deal to do with it. I have known of 
cases, especially with Mr. Duncanson, where he would often secure 
prospective bidders by calling at their places of business. I have 
frequently had him to speak to me.of such. 

Q,. How about picking them out at the sale in the audience ? A. 
How do you mean ? 

192 Q. Why, recognizing, for instance, a man who is perfectly 
strange to real-estate speculation, would he be able in a crowd 
to pick up prospective purchasers? A. There are a great many 
people who attend sales for the purpose of picking up bargains, 
and they go to almost every sale. Certain times you find men that 
haunt these sales—men of means and persons who can sometimes 
be iuduced to buy by the auctioneer. I found that to be very often 
the case, and the services of an auctioneer is very valuable in work¬ 
ing upon such people. 

Q. So that there is a difference in auctioneers? A. A decided dif¬ 
ference. 

Q. Well, now, is there any difference in selecting an auctioneer to 
sell a piece of property that is worth two or three thousand dollars 
and one that is for sixty or seventy or eighty thousand dollars ? 
A. Well, I would apply the same rule, no matter whether the prop¬ 
erty was large or small. I would give the persons with the small 
piece of property the same advantage as I would the persons owning 
the property of greater value. 

Cross-cxanii n ati on. 


Bv Mr. Lester : 

cs 

Q,. Mr. Larncr, is the work of the auctioneer in the sale of a small 
piece of property as great as that in the sale of a large piece of 
property? I mean in the matter of values. A. It depends entirely 
upon who the auctioneer is. Sometimes I have seen auctioneers 
take a great deal of time in the sale of a small piece of prop- 
193 erty because he was conscientious and wanted to do what 
was right for the parties concerned. Of course, in a large 
piece of property the responsibility is correspondingly larger, and 
an auctioneer who is conscientious and desires to do what is right 
will probably feel that responsibility greater when he is trying to 
sell a large piece of property—delay longer with it. 

Q. I do not ask you what the auctioneer may feel, but would you 
say that the work—the actual labor—that the auctioneer performs 
in*the sale of a piece of property that brings two thousand dollars 
is greater or less than in the sale of a piece of property which would 
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bring one hundred thousand dollars? A. It is not a difference. It 
is not the actual that I would say—the actual manual labor that a 
man would perform, but it is the responsibility that a man assumes, 
just the same as any professional man assumes where a small amount 
is involved or where a large amount is involved. 

Q. That is the only difference? A. That is probably the differ¬ 
ence. 

Q. There is no difference in the labor? A. No more than in the 
difference of the labor of the trustee at the sale. 

Q. I)o I understand you, then, that the difference is simply in the 
responsibility which he may feel? A. Yes, sir; the responsibility; 
and, of course, they take those things together—a large case and a 
small case. A trustee may have the sale of a piece of property 
which would only bring two hundred and fifty dollars, and he 
would have just as much labor in that, and possibly more, than he 
would in the sale of a piece of property of two hundred thousand 
dollars, and sometimes more trouble in the distribution of 

194 the money. 

Q. And you say that that would apply to the auctioneer as 
well ? A. It applies, of course, all the same. 

Q. And that is the difference, you say, that is in your mind ? A. 
Yes, sir. 

Q. Now, you say that there is a great deal of difference in auc¬ 
tioneers. Please tell me in what the difference consists. A. Well, 
it is the same—I would say, that there is a great difference in doctors 
and a great difference in lawyers. One doctor and one lawyer has 
great experience in his business, and another may have very little 
experience, and when you come to the test of the vital point the 
man with the experience does better for you than the man without 
experience. 

Q. Can you apply the experience that an auctioneer may possibly 
possess to the sale of a piece of land so as to make it intelligent? 
A. Yes, sir. For instance, one auctioneer knows how to use good 
language at. a sale. lie knows just what to say about the property, 
because he has had long experience. He knows just what the prop¬ 
erty is. He has a piece of property that is located on a prominent 
street. He tells his audience that this piece of property is desirably 
located, because it is at such and such a corner, and that the busi¬ 
ness of that section is of such a magnitude, and that the income 
from the property might be so and so, and he could illustrate it, 
and in that way induce a purchaser to buy, whereas a man that 
knows nothing about the street or the property or about 

195 values or about the income or anything of that kind, or about 
the city proper, would be at a loss what to say; and I have 

heard auctioneers at a sale that you could see knew nothing about 
what they were doing—crying the sale very poorly; they have a 
bad voice, and rasp the people instead of soothing them, so to speak. 
Personal magnetism of an auctioneer is very important. 

Q. That is probably all of the differences that you can say that 
exists between auctioneers, is it not? A. I do not know; I might 
14—1092a 
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almost write a book on that subject, because I have had a great deal 
of experience. 

Q. If you could tell us the general lines of distinction I should be 
glad. I do not want the treatise, though. A. I am giving you the 
general outline. It might be amplified by illustrations. 

Q. You stated upon your examination-in-chief that where you 
were acting as trustee under deeds of trust for yourself and not for 
the Washington Loan and Trust Company that you never made 
special arrangements with the auctioneer unless for some special 
reasons, such as'the request of some of the parties and the fact that 
you did not get all of your commissions? A. I did not say that. I 
did not sav that the fact that I did not get all of commissions—I 
did not have reference to that at all. 

Q. Did you not say that unless there was some sufficient reason 
why both the trustee and auctioneer should make a rebate ? A. I 
explained that in this way. I said where the property did not 

196 bring sufficient to pay the debt on the property and the trus¬ 
tees’ commissions and the auctioneer’s commissions in full, 

that there was generally a rebate in order that the holder of the 
note might get his debt and interest. 

Q. Mr. Lamer, in these deeds of trust which you have spoken of, 
was not the amount to be paid you as commissions specially stated? 
A. Yes, sir. 

Q. A percentage? A. Yes, sir. 

Q. In those same deeds, was the amount to be paid the auctioneer 
stated? A. No, sir. 

Q. Upon what basis, then, do you state that? A. I always con¬ 
sider that the auctioneer’s expenses are part of the expenses of 
sale. The property cannot be sold without the aid of a skilled auc¬ 
tioneer. 

Q. But as to the rate, I mean? A. Just the same as when I em¬ 
ploy anybody. 

Q. But I mean, do you know upon what that was based ? A. Yes, 
sir; I knew what that was. 

Q. Well, what? A. I cannot recall that now. 

Q. Upon what principle, I mean, or theory was it based, or was it 
a mere agreement among yourselves? A. No, sir; I understood 
that there was a statutory rule about that—about auctioneer’s fees— 
a certain percentage, and it is graded along up for the first several 
hundred so much and for the first, second, and third thousand so 
much and so on. 

Q. Are you familiar with that statutory provision in such 

197 case? A. In general terms only. 

Q. Do you know whether it was an act of the Legislative 
Assembly or of Congress ? A. I think it was an act of the Legislative 
Assembly. 

Q. You have stated the arrangement that the Washington Loan 
and Trust Company had with Mr. Duncanson while he was employed 
by them to make sales for them? A. No, sir; I have stated that 
they did not have any arrangement with him. 
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Q. That they did not? A. They did not. 

Q. Did you not also state that the Washington Loan and Trust 
Company always paid him these full charges except where the prop¬ 
erty did not bring sufficient to pay the entire debt and expenses? 
A. I stated that I always allowed it in my accounts. The trust com¬ 
pany never had any arrangement with the auctioneer. Originally 
I had the arrangement myself. 

Q. You acted for the loan and trust company ? A. No, sir-; I did 
not consider myself then acting for the trust company. I was simply 
acting as any trustee would under a deed of trust. I said that was 
the case up to the time until Mr. Edson became president, and then 
they took the matter out of my hands and made his own arrange¬ 
ment with the auctioneer. 

Q. You were the trustee for the loan and trust company and you 
made these arrangements with the auctioneer ? A. Originally. 

Q. With Mr. Duncanson ? A. Yes, sir. 

108 Q. And it was only when the property did not bring suf¬ 
ficient that you cut his rate down below the usual charge 
which auctioneers made? A. No, sir; I did not say that. 

Q. Well, what was it you said ? A. I said that was one of the 
reasons. The other was where there might be some specific reason ; 
where the beneficiary was poor—a poor man or a poor woman, or 
something of that kind ; out of the matter of charity, or something 
of that kind; he would throw — his and I would throw off mine, 
and I always have an arrangement with Mr. Duncanson where any 
such cases, in my judgment, that he would always consent to a re¬ 
bate. 

Q. Now, will you please state what arrangement the Washington 
Loan and Trust Company have with Mr. Owen ? 

Mr. Tobriner : 1 object, and I advise the witness that, inasmuch 
as it is a matter between counsel and client, it is not necessary for 
him to answer. It is a confidential communication, and he has 
knowledge of it only because he is counsel for the Washington Loan 
and Trust Company. 

A. In answer to that I say I could not give you the information. 

Q. You do not know it? A. I do not, positively ; no. 

Q. You do not know that it is at a much less rate than you had 
to pay to Mr. Duncanson ? 

A. That is objected to. 

A. Yes, sir; I say so. 

Q. But you do not know the exact amount? A. No, sir. 

Q. You have established distinctions between auctioneers, 
199 and you have said that the Washington Loan and Trust 
Company have used Mr. Duncanson and are now using Mr. 
Owen. Is there any difference between the two auctioneers, in 
your opinion—one superior to the other? A. I think that Mr. Dun¬ 
canson is a man of longer experience than Mr. Owen. 

Q. Do you think that he produces better results than Mr. Owen 
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docs? A. I do not know. I would not like to say. Mr. Duncanson 
lias made some very large sales for me, and Mr. Owen also, but bis 
sales have been smaller, in fact. He lias not since lie has been auc¬ 
tioneer for the trust company. lie has made so few sales that I 
would not like to say that I am able to judge. 

Q. Then you do not know whether one is superior to the — or 
not? A. Well, I would not want to answer that question. I simply 
want to say that Mr. Duncanson is a man of longer experience in 
the business. I rate Mr. Owen, however, as a good auctioneer. 

Q. Now, I will ask you to state in what respect, if any, Mr. Dun¬ 
canson is superior as an auctioneer to Mr. Owen. 

Mr. Tobriner: I object, because it is not responsive to the exam- 
ination-in-chief. 

Mr. Lester: I think it is entirely responsive. The witness lias 
already shown that they employed Mr. Duncanson at certain rates, 
and that they employed Mr. Owen at lower rates. 

Mr. Tobriner : Consequently must be a poor auctioneer. 

Mr. Lester: I ask the witness to answer the question unless he 
declines. 

A. I dislike exceedingly to draw any comparisons between 

200 members of the same business. I will answer that question in 
this wav : I will sav that Mr. Duncanson has had longer ex- 

perience than Mr. Owen in that business. lie has sold a great deal 
more properly and knows a great deal more about values than Mr. 
Owen. 

Q. Do you decline to answer the question direct? A. I have 
answered the question, as I have conceived it. fully and completely. 

Q. Now, I will ask you to state in what respect, if any, Mr. Dun¬ 
canson is superior to Mr. Owen as an auctioneer. A. I so stated it. 

Q.. You have answered that as best you can or the best you will? 
A. The best 1 can. 

Q. What are the duties of an auctioneer at a sale of real estate 
under these deeds of trust—what does he do? A. The duties of an 
auctioneer, as I conceive it, is, in the first place, to take charge of-— 
by custom he inserts the advertisement in the paper. It is usually 
sent to him, and he places the advertisement in the paper. 

Q. Do you think that a part of his duty? A. That is a part of 
his duty. That, according to custom, he assumes, and I found it 
very important, because in Mr. Dnncanson’s case lie always made a 
comparison of the advertisement after it comes to him, and out of 
the abundance of his experience he frequently makes suggestions as 
to headlines. 

Q. Right there let me interrupt you. Is it not the duty of the 
trustee to prepare that advertisement? A. Yes, sir. 

201 Q. Then the auctioneer in those instances assumes a part 
of the duty of the trustee? A. lie assists the trustee. The 

sale of the property should be conducted in the best possible way, 
and it is the duty of all parties having charge of that sale to see that 
the property is properly advertised and sold. 
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Q. Now the remaining duties. A. He then posts a notice upon 
the house stating the time when the property is to be sold. He sees 
that hand-bills and postal cards and other things of that kind are 
issued and distributed. On the day of the sale he puts the flag on 
the property, and he goes to the sale and cries the property and sells 
it. He takes the deposit and holds the deposit until the title is per¬ 
fected, and then he settles with the trustee. In the meantime he is 
to drum up purchasers if he can and see that there is a large attend¬ 
ance at the sale. 

Q. l)o you not consider that the work which he performs in send¬ 
ing out postal cards and hand-bills, as you term them, is a part of the 
duty of the trustee instead of the auctioneer? A. It is to a certain 
degree. 

Q. Is it not also the duty of the trustee to receive the deposit at 
the time of the sale? A. No, sir ; not under deed-of-trust sales. 

Q. It is the duty of the auctioneer ? A. It is the duty of the auc¬ 
tioneer, acting as agent of both buyer and seller. 

(). Can you tell me about how those trusts read to which you have 
reference—just that one point as to the expense ? A. I would 
202 not like to give you the wording, because I might not just get 
it right. 


Q. Well, where the deed of trust provides that the trustees shall 
advertise the property and shall sell the same at public auction. 
Ho the deeds of trust to which you have reference provide that the 
trustee shall sell upon default or failure being made in the payment 
of the notes, and so forth, at public auction, and out of the proceeds 
first to pay all proper charges and expenses, and so forth? A. Yes, 
sir ; as a rule, they do. 

Q,. And under such wording you consider that the auctioneer is 
the proper one to receive the deposit? A. Yes, sir; not only upon 
that, but upon the general principle of law applicable to auctioneers. 

(>. Have vou overrepresented in any of these deeds of trust the 
party who owned the equity of redemption in the land? A. Do 
you mean in my professional capacity? 

Q, Yes, sir. A. As well as trustee? 

Q. Yes, sir. A. I presume I have, but I do not recall just now. 

Q. Generally you have acted for the man or the party who loaned 
the money ? A. Generally. 

Q. You have no distinct recollection of ever having acted for the 
party who owned the equity of redemption or placed the encum¬ 
brance upon the property? I cannot recollect a case just now, but 
I think I must have done so, and I cannot state. 

Q. Do you consider your duties the same both towards the owner 
of the equity of redemption and towards the party who holds 
203 the note ? A. It should be; yes, sir. 

Q. They owe a like duty to each party ? A. Yes, sir. 

Q. Is it not the duty of such trustees, yourself among them, to do 
the very best you can for both of those parties? A. Yes, sir. 

(). Did vou ever know of a case where a trustee—or have vou 

\J ts 

ever had a case where you as trustee were unable to make a special 
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arrangement for a special fee with an auctioneer for the sale of the 
property? A. I do not recollect one. Wherever there was a good 
and sufficient reason for it, 1 have always been made such an ar¬ 


rangement with the auctioneer. 


Q. If a trustee, representing the owner of an equity of redemption 
in a piece of land which was encumbered to the amount of 
$55,000.00, and which would probably sell at $72,500, the trustee 
representing the owner of the equity of redemption, the usual 
charges for which, upon the basis of which you have stated, would 
amount to over seven hundred dollars, would you not consider it 
your duty as such trustee to make some special arrangement with 
the auctioneer in behalf of your client who owned the equity of re¬ 
demption or would you consider it perfectly right and proper for the 
auctioneer to charge the full amount of his fees? 

o 


Mr. Tobrixfr : Objected to as immaterial and irrelevant, and, 
furthermore, because the question leaves out of consideration the 
obligation of the trustee to protect the holder of the debt secured 
and make every effort possible on that part to make the property 
realize that debt. The question leaves that out, which is their 

204 first obligation, and not the secondary obligation being to the 
owner of the equity of redemption. A. That is an open ques¬ 
tion, as to just what a trustee ought to do under those special condi¬ 
tions. I am myself a great believer in paying people all they earn. 
I expect to be paid fully for my services, and 1 always see that every¬ 
body who does anything for me is fully paid for everything that he 
does for me. In light of the fact that it is a custom—such custom 
exists to pav auctioneers generallv their full fees—I should consider 
it not improper for me to allow the auctioneer the full amount of 
his fees, even though I might represent the beneficiary under the 
trust. 

Q. Do you use the word custom in its legal sense ? A. I use it 
in the ordinary sense that we understand matters here. 

Q,. I mean as a practice or as a law. The word custom would be 
taken to mean a law in the legal definition. A. I speak of it as a 
custom or practice that has been in vogue here. 

Q. Then although you represented the owner of the equity of re¬ 
demption and considered it your duty to do what you could for him, 
and knew that you could get an auctioneer to act for you for much 
less than the sum of seven hundred dollars in the case stated, you 
would go ahead and pay him the full amount charged ? A. I did 
not sav that. 

Q. What do you consider would be your duty in that case? A. 
Well, I would be governed by the circumstances that turned up at 
the time that the matter came to me. 

Q. Then take these circumstances: Both parties solvent; 

205 property to bring at auction $72,500.00; a trust of $05,000.00 
upon it. You represent the owner of the equity of redemp¬ 
tion. You employ the auctioneer. You are one of the trustees 
under the deed of trust and, as I have already stated, trustee for the 
owner of the equity of redemption. Would you consider it your 
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duty to allow an auctioneer to receive seven hundred dollars for his 
services if you knew that you could get the same services for a much 
less sum ? 

Mr. Tobrtxer : The question is objected to, as it is totally imma¬ 
terial, and it is purely hypothetical and not founded upon any facts. 

A. It depends entirely upon what my relations were with the 
beneficiary under the trust. 

«j 

Q. You are her attorney under the deed of trust and trustee? 
A. The fact that I am trustee under the deed of trust does not create 
the relation of client and attorney. It is a different relation alto¬ 
gether, because between client and attorney there is a professional 
relation. Between them as a trustee there might be no professional 
relation. In fact, a trustee might be a man who is not a member of 
the bar, and, of course, it would depend largely upon circumstances. 
If we have a contest on foot in reference to a piece of property that 
was going to be sold under a deed of trust, and I represented the 
owner of the equity of redemption, and I was trying to get him out 
of the matter as cheaply as I could, and he was paying me for my 
services in addition to what I was getting as trustee, I might feel a 
moral responsibility, and undoubtedly would try to cut the auc¬ 
tioneer down to nothing if I could get it. 

200 Q. Then you would say that there is a difference between 
the position I first stated and that of attorney and client? 
A. Yes, sir; of course, I would. 

Q. Do you establish any distinctions, so far as the duties are con¬ 
cerned, between an attorney and client and trustee and cestui que 
trust f A. As I have already set forth, because if I am working in 
that way for my client I might cut down my trustee’s commissions, 
but I would make them up on my charges for professional services. 

Q. If you had cut the charges of the auctioneer would you make 
that up in your professional charges, too ? A. If I could save a 
client any money in that way I should certainly think I ought to be 
paid for my services. 

Q. Suppose you had a piece of property of your own, owning it as 
an individual, and wanted to sell it at auction and was satisfied that 
it would bring $72,000.00 and it turned out that it did bring 
$72,000.00, would you be willing to pay the auctioneer his full com¬ 
missions or would you want to make an arrangement with him ? 
A. After it was sold ? 

Q. No. Would you make the arrangement beforehand ? A. I 
certainly would make some kind of an arrangement if I could. 

Q. And that would be to make the allowance less than it would 
be by the laws of the Legislative Assembly ? A. Yes, sir. 

Q. Do you not consider it your duty, acting under a deed of trust, 
to act towards the cestui que trust therein named the same as you 
would towards yourself? A. That would depend upon circum¬ 
stances. 

Q. Would you please tell us what you mean by those cir¬ 
cumstances ? A. Well, a person’s own experience would justify 
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him in acting in a different way for third persons. In the first 
place, if my cestui que trust asked me to make any different arrange¬ 
ment, I would try to do so. I always explain to them what the 
costs are, to start off with, and I al ways explain what the auctioneer, 
as a rule, charges, and if I am requested to try to cut the sale down 
for anything cheaper than what the auctioneer generally charges, 
why I would probably do it. 

Q. Do you also explain that the auctioneer’s services could be 
obtained at much cheaper rates ? A. I do not recollect of a case of 
that kind and I do not know what I would do under the circum¬ 
stances. 

Q. During your connection with the Washington Loan and Trust 
Company, has it ever borrowed any money for its wards or customers ? 
A. How do you mean? 

Q. Well, has it ever been necessary for any of the estates which 
it manages to borrow money or renew trusts? A. I do not think 
that-there has been more than one or two cases of that kind. 

Q. Have there ever been any such cases as that, where the property 
had to be sold under the trust? A. No, sir. 

Q. Can you tell me, if there has been such a case as that, what you 
would have done as being one of the trustees? 

Mr. Tobriner: Objected to as entirely problematical. 

A. I cannot answer that because I do not know what I would 
208 do under certain circumstances. I would probably do what 
the circumstances of the case required at the time. 

Q. If you were the attorney for the owner of the equity of redemp¬ 
tion under a deed of trust you would deal with the property as you 
would with your own, in all probability? A. Probably so. 

Redirect examination. 


By Mr. Tobriner : 

Q. Before considering your obligations, the owner of the equity 
of redemption is not the first obligation of the trustee under the 
deed of trust—the enforcement of that deed of trust to see that the 
property realizes sufficient to pay the debt? A. That is the first 
thing. You are to pay that first. 

Q. But you are not to sacrifice the property? A. No, sir. 

Q. Now, if you want a particular auctioneer who you think is 
better qualified to sell that particular piece of property or property 
of that character and he will not sell the property at as low a rate 
as some other auctioneer whom you think less qualified, you are to 
pay him what he wants or not to have him ? 

Mr. Lester : Objected to as leading. 


A. Yes, sir; you have to. 

Q. The same thing is true in other professions also? 
Mr. Lester: Objected to as leading. 

A. Yes, sir. 
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Q. If you ask a lawyer to take a case who wants a large retainer, 
you pay him that or let him go? 

209 Mr. Lester: Objected to as leading. 

A. Yes, sir. 

Q. Is not the same rule applicable to auctioneers ? 

Mr. Lester : Objected to as leading. 

A. The rule as to auctioneers in the last year or so has undergone 
a great change. There have been a good many new auctioneers, 
and there has been a great cutting in the prices, and there is scarcely 
a sale made now but what there is some rebate made. When I made 
most of my sales such a thing as a rebate was never thought—rarely 
ever thought of. 

Q. You were asked in regard to the sale of a piece of individual 
property—property belonging to yourself individually. Supposing 
you wanted to sell such a piece of property belonging to yourself 
and you wanted a particular auctioneer to sell it and lie would not 
make a sale for you for less than the rates allowed by the Legislative 
Assembly act, would you not pay him those rates if you wanted 
him? A. Yes, sir; I would pay him those rates. 

Recross-examination. 

By Mr. Lester : 

Q. If the property was worth in the neighborhood of ninety thou¬ 
sand dollars and brought seventy-two thousand dollars, would you 
pay any auctioneer under the sun seven hundred dollars for con¬ 
ducting the sale? A. I would not like to say whether I would or 
not. 

Q. Would you not make a special arrangement beforehand ? A. 

I might. 

210 Q. Would you not? A. I probably would. 

Q. Would you not certainly would ? A. I might either do 
that or—you see with me—the auctioneer will probably do that him¬ 
self whenever you want him to, whether you make any arrangements 
before or after. Very frequently, as I stated before, that Mr. Dun- 
canson does that for me ; it is not necessary for me to make any ar¬ 
rangements beforehand. 

Q. If that property was worth ninety thousand and brought sev¬ 
enty-two thousand, you would not then make that arrangement with 
the auctioneer? A. I would not say whether I would or not. 

JOHN B. LARNER. 

Subscribed and signed for the witness by me, by consent and 
agreement of counsel, this 9 day of January, 1901. 

MASON N. RICHARDSON, Examiner. 


15—1092a 
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James F. Hood, a witness of lawful ago, being by me first duly 
sworn according to law for and on behalf of the defendants, testified 
as follows: 


By Mr. Toijrixer : 


Q. State your name, age, occupation, and residence. A. Ago, 48 
years; residence, city of Washington; occupation, secretary of the 
American Security and Trust Company. 

Q. Are you a member of the bar of the supreme court of 
211 the District of Columbia ? A. Iam. 

(J. How long have you been engaged in the practice of the 
law at this bar? A. 1 was actually engaged in the practice of the 
law for ten years, but for the last five years, since my connection 
with the trust company, I have almost given it up. 

(^. Do you mean the American Security and Trust Company of 
the District of Columbia? A. Yes, sir. 

Q. Is that company engaged in the loaning of money upon the 
security of real estate? A. It is. 

Q. How are those debts usually secured ? A. By deeds of trust. 

Q. Is the form of deed of trust used by your trust company one 
that contains the provision that upon default upon the payment of 
principal and interest the trustee shall advertise and sell the prop¬ 
erty, and after the payment of all proper charges and costs and ex¬ 
penses of the sale and their commissions to distribute the balance of 
the proceeds among the parties entitled thereto? A. It is. 

Q. The usual form of deed of trust used in this District? A. Yes, 


sir. 

Q. Who has supervision or charge of the sales that are made 
under deeds of trust securing loans made by your company ? A. I 
have general charge of the management of all of the real-estate busi- 
ness of the company. 

212 Q. Arc such sales made through an auctioneer ? A. They 
are. 

Q. Who is the auctioneer employed by your company ? A. Mr. 
Duncanson. 

Q. Do you know anything about the commissions that arc paid 
to auctioneers in this city, and especially by } r our company, to make 
sales under deeds of trust? A. Yes, sir. 

Q. Please state in as short and brief a way as possible what they 
are. A. In case of foreclosure of deeds of trust where the American 
Security and Trust Company is beneficiary we have been accus¬ 
tomed to pay the trustees out of the purchase-money the usual com¬ 
missions which are provided for in the deed of trust and the usual 
allowance to the auctioneer, as provided by that statute of the Legis¬ 
lative Assembly, except in cases where the purchaser at the sale does 
not pay a sufficient amount or rather the sale does not bring a suffi¬ 
cient amount to pay the debt and the costs of the sale, including the 
fees of the trustees and auctioneer. 

Q. In full, you mean? A. Yes, sir; in full. 

O. What is done in those cases? A. Where a deficiency arises 
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the company some years ago made a verbal arrangement, I think it 
was—it was never reduced to writing—by which, in order to protect 
the company from loss, the trustees and the auctioneer both agreed 
to scale their commissions to an amount which would simply pay 
them for their reasonable services for their time and trouble in con¬ 
ducting the sale, and that sum was arrived at by considering the 
amount of the debt which was secured by any one deed of 
213 trust; the smaller the debt the smaller the commissions 
which were expected by the trustees and by the auctioneer 
and the larger the debt the larger the allowance was made to them 
out of the purchase-money, notwithstanding the fact that a defi¬ 
ciency might be created. That, in a general way, is the arrange¬ 
ment which the trust company had — the trustees and the auctioneer 
in all foreclosure sales. 

Q. But where the proceeds of sale are sufficient to pay everything 
in full, I understand you to say that you allow full commissions ? A. 
We never raised any questions on that at all. That was allowed as 
a matter of course where the company received the full amount of 
the debt and its interest and the expenses of sale, and we did not 
consider that we had anything further to say about the commissions 
of the trustees and the auctioneer at all. 


Cross-examination. 

By Mr. Lester : 

Q. You did not consider that you had anything to say about the 
trustees 7 commissions or auctioneer’s fees in case the trust company 
got all of its money ? A. Not if we were paid the amount of our 
debt. That was the extent of our interest. 

Q. Do you speak for the trust company or for the trustees ? A. 
For the company. 

Q. Were you one of the trustees under these deeds of trust of which 
you are speaking ? A. No, sir. 

214 Q. You are not one of the trustees under any of these deeds 
of trust that you have been speaking about? xY. No, sir. 

Q. Then, the position that you have been speaking about is that 
you raise no question about it, what became of the surplus, so long 
as you got all you wanted? xY. Certainly. I was simply represent¬ 
ing the trust company. 

Q. Of course, you did not care what became of the surplus. You 
had no obligations on your part ? xY. None whatever. 

Q. When I say on your part I mean the trust company. A. Cer¬ 
tainly. 

Q. The question of the trustees’ commissions or auctioneer’s fees, 
where the trust company got their money, was none of your busi¬ 
ness? xY. Certainly not. 
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Redirect exam illation. 

By Mr. Tobriner : 

Q. You made the investment, though, for the trust company ? 
A. Yes, sir. 

JAMES F. HOOD. 

Subscribed and signed for the witness by me, by consent and agree¬ 
ment of counsel, this 9 day of January, 1901. 

MASON N.'RICHARDSON, Examiner. 

215 Washington, D. 0., January 1 5th, 1901 — 3 o’clock p. m. 

Met, pursuant to agreement of counsel, at the law offices of Leon 
Tobriner, Esq., Equity building, to take further testimony for and 
on behalf of the defendants. 

Present: Wharton E. Lester, Esq., for the complainant; Leon 
Tobriner, Esq., for the defendants; examiner, and witnesses. 

Whereupon E. Quincy Smith, a witness of lawful age, being by 
me first duly sworn according to law for and on behalf of the de¬ 
fendants, testified as follows: 

By Mr. Tobriner : 

Q. Your name, age, residence, Mr. Smith ? A. E. Quincy Smith ; 
age, 32 years; residence, Washington, D. C. 

Q. What business are you engaged in ? A. Real-estate broker. 

Q. Of what firm? A. F. II. Smith and Sons. 

Q. Are you acquainted with Mr. Francis II. Smith ? A. Yes, sir; 
he is my father. 

Q. Is he a member of your firm? A. Yes, sir. 

Q. Senior member ? A. Yes, sir. 

Q. Do you know Mr. Martin L. Kohler? A. Yes, sir. 

21G Q. Where does he reside? A. Philadelphia. 

Q. What business is he in ? A. Attorney-at-law. 

Q. Did your firm negotiate a loan upon certain property known 
as the Brooke Mackall property and located near the corner of New 
York avenue and 14th street to one Harrison? A. Yes, sir. 

Q. And Mr. F. II. Smith, of your firm, is one of the trustees men¬ 
tioned in the deed of trust with Mr. Kohler? A. Yes, sir. 

( l . Securing that loan? A. Mr. Kohler is the other one. 

Q. Prior to the 24th day of October, 1898, had there been a de¬ 
fault in the payment of the debt secured by the deed of trust? A. 
Yes, sir. That is the date of the sale. 

Q. Had the property been advertised under the deed of trust for 
sale? A. Yes, sir. 

Q. Who was the grantor under that deed of trust ? A. Brooke 
Mackall. 

Q. Do you remember General Birney coming to your office in re¬ 
spect to that property? A. Yes, sir. 

Q. Will you state now succinctly and as shortly as you possibly 
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can when it was tlmt lie first came there and what took place in re¬ 
spect to the payment of the indebtedness secured by the trust of 
F. II. Smith and Martin Kohler? 

Mr. Lester: The question is objected to as calling for 
217 hearsay evidence. I do not know that I wish to push my 
objection until later—until after his answer is given. If it 
is a question of contradiction, I do not wish to oppose the objec¬ 
tion. 


A. We sent a notice to Brooke Mackall calling his attention to 
the default in payment of interest and stating that an advertisement 
would be shortly be put into the paper if payment was not made. 
Quite soon after that notice Generel Birney called at the office and 
said that he represented Mr. Olcott, the holder of the second encum¬ 
brance, and said that he wanted to make a loan, if possible, suffi¬ 
ciently large to take up both encumbrances, and asked us to defer 
the advertisement, if I remember, for three weeks. We did defer 
the advertisement for three weeks, but put it in immediately after 
the next visit of General Birney, at which time he stated that he 
had been unable to obtain a loan sufficiently large to take up both 
encumbrances, principally because the property was still in Brooke 
Mackall—rather an impossible individual for anybody to deal with. 

Q. During those visits of General William Birney, made to your 
office for the purpose of obtaining a delay in the matter of this sale, 
with whom did he negotiate or see? A. I think with me entirely. 
Possibly my brother mixed in the transaction. 

Q. Did he ask you for a statement of that indebtedness ? A. 
Yes, sir. 

Q. Now, will you state just how that request came about and 
what you did in respect to it ? A. The request was made primarily 
at the time he was talking about making a loan in order to 
218 take up the entire indebtedness. He asked what the expense 
of a sale would probably be if a sale took place under the 
first deed of trust. I made him a statement there, informally, on the 
back of the blotter on the desk. He took that statement and went 
over it, and said that it was not written very clearly and would like 
to have it typewritten, and it was typewritten on a piece of yellow 
tablet paper and was handed to him without signature of any sort. 
Some days later an employe of his office called and asked for the 
statement, and I replied to him that the statement had been made 
to General Birney and I presumed he had it in his pocket, and then 
the employe, without any further remark, went back to the office, 
and the next morning came a letter from General Birney, in which 
he stated that- 

Mr. Lester : I object to the witness relating the contents of the 
letter as not being the best evidence. 

Q. What has become of that letter, do you know ? A. No, sir; 
I do not. It was a simple request stating that he had lost the other 
one. 
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Q. After receiving that letter wlmt did you do? A. After receiv¬ 
ing that letter I sent him a second one, in which, I think, was a 
copy of the one given him the other day—two or three days before 
that. That was in the shape of a letter and signed by myself. 

Q. Now, when General Birney came to see you to get this state¬ 
ment he says that it was for the purpose of ascertaining how much 
would be necessary for him to raise to take up this loan. Is that 
correct? A. Yes, sir. 

Q. And the statement was sent to him under those circum- 
01Q ciffmpBQ ? A ci v 

Q. Will you look at Exhibit W. B. No. 2 and Complain¬ 
ant’s Exhibit W. B. No. 3 and see if that is not the letter and state¬ 
ment which you refer to, if you please ? A. I am quite sure that 
that is the statement; yes, sir. 

Q. This statement, as I understand you, was obtained by General 
Birney for the purpose of informing himself how much money 
would be necessary for him to raise to take up the loan on the prop¬ 
erty before you actually sold it ? 

Mr. Lester : The question is objected to as leading. 


Q. Is that correct, Mr. Smith? A. I think so. 

Q. Now, was the money raised to take up the deed of trust on the 
property ? A. No, sir. 

Q. Then the sale went on on the 24th day of October? A. Yes, 
sir. 

Q. At that time or just prior to that time had your father been 
very well ? A. No, sir; lie had been quite ill. 

Q. And Mr. Kohler was a non-resident? A. Yes, sir. 

Q. Who represented the trustees in the matter of preparing the 
advertisement and the hiring of the auctioneer? A. I think the 
advertisement was prepared by Mr. Duncanson at my request. 

Q. And who retained Mr. Duncanson as auctioneer? A. We did 
so after quite a consultation with Mr. Kohler as to the best mail 
for us. 

220 Q. What do you mean by we did so? A. The firm of 
Smith and Sons. 

Q. F. II. Smith and Sons ? A. Yes, sir. 

Q. Who of your firm had the actual charge of that transaction ? 
A. I did. 

Q. You say that you retained Mr. Duncanson after some consul¬ 
tation and conference with Mr. Kohler as to who was the best auc¬ 
tioneer? A. Yes, sir. 

Q. Had you ever retained Mr. Duncanson for that purpose before 
this occasion ? A. A great many times. 


Mr. Lester: The question and answer are objected to as imma¬ 
terial. 


Q. Will you state on what terms or what compensation you paid 
Mr. Duncanson for his work as auctioneer ? 


Mr. Lester : On this or former occasions ? 





FRANCIS H. SMITH ET AL. VS. LAURA I. OLCOTT. 


119 


Mr. Tobrinkr : Generally. 

Mr. Lester : The question is objected to, as the practice of this 
individual is not material to the issues in this cause. 

A. Usually, where the purchase of the property had been made by 
the mortgagee, only more or less of a nominal fee was charged by 
Mr. Duncanson, but in all other cases—that is, where actual sale has 
occurred—we always paid his bill as submitted. 

Q. What was the negotiation in respect to this sale? A. I think 
there was no consultation upon the subject. 

221 Q. On the same terms as previously ? A. Yes, sir. 

Mr. Lester : The question is objected to as leading. 

A. Assuming that the terms would be the same as usual. 

Q. IIow many times was the property sold? A. Twice. 

Q. Who bought it at the first sale? A. General Birney, as attor¬ 
ney for Olcott. 

(J. And were the terms of that sale complied with and the sale 
consummated ? A. No, sir. 

Q. Why, in other words, was there a default? A. Because the 
default had occurred. 

Q. Whose default was it? A. General Birnoy’s, as attorney for 
Mr. Olcott. 

Q. Default in doing what ? A. In complying with the terms of 
sale as set forth in the advertisement. 

Q. What did that default consist of, payment of the purchase- 
money ? A. Yes, sir. 

Q. The property was advertised again? A. Yes, sir. 

Q. And sold when? A. I don’t remember the date; 15th of De¬ 
cember, 1898, I think ; that was the date. 

Q. At that time was there a sale made? A. Yes, sir. 

Q. Who purchased the property? A. General Birney, as attorney 
for Mr. Olcott. 

Q. Were the terms of that sale complied with ? A. Yes, sir. 

222 Q. You say you had a conference and consultation with 
Mr. Kohler about the matter of auctioneers? A. Yes, sir. 

Q. Naturally? A. Yes, sir. 

Q. Was there any particular reason that Mr. Duncanson was re¬ 
tained to make this sale? A. Yes, sir. 

Q. Why ? A. Mr. Kohler felt, just as Mr. F. H. Smith did, that 
while it was so large and valuable a piece of property they ought to 
have a man who was accustomed to making that size of sales, and 
we stated to Mr. Kohler that Mr. Duncanson had sold a number of 
large pieces of property for us, and that in at least two cases we 
were quite certain that the mortgagee would not have come out 
whole had it not been for Mr. Duncanson’s long acquaintance with 
the class of men who were able to purchase that sort of property, be¬ 
cause he personally brought all these sales to the attention of the 
people who did afterwards buy. 

Mr. Lester : The answer is objected to, and especially that part 
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of the answer which attempts to toll Mr. Kohler’s feelings, as being 
immaterial and impossible for verification and as hearsay, and also 
to that part of the answer which attempts to relate what the witness 
told Mr. Kohler. It is objected to as being hearsay and immaterial. 


Q. Well, as a matter of fact, had Mr. Duncanson shown the ability 
that you stated to Mr. Kohler that he had? A. Yes, sir. 

Mr. Lfstfr: Objected to. The question and answer are objected 
to as being immaterial. 


223 Q. That was the reason which induced your'firm to retain 
him ? A. The main reason. 


Mr. Lester: Objected to for the same reason. 


(I r oss-ex am i n a ti o n. 


By Mr. Lester : 

f 

Q. Mr. Smith, you testified that you consulted with Mr. Kohler. 
Do you mean you personally attended to that, consultation with Mr. 
Kohler concerning Mr. Duncanson or do you speak from general 
knowledge of what is done in your office? A. Why the conversa¬ 
tion with Mr. Kohler was participated in by F. II. Smith and my¬ 
self. 

Q. Your father, one of the defendants? A. Yes, sir. 

Q. Then you acted for your father in attending lo the details 
concerning the sale except those that he attended to. himself? A. 
Yes, sir. 

Q. At his request? A. No, sir; no definite request. 

Q. lie knew what you were doing? A. Yes, sir. 

Q. You did not undertake to act for him without letting him 
know what you were doing? A. No, sir. 

Q. Was Mr. Kohler, the defendant, present at this sale on the 15th 
of December? A. Yes, sir. 

224 Q. Was lie also present at the sale in October ? A. Yes, sir. 

( l . Do you remember the amount of the first bid at the 

last sale ? 

Mr. Tobrixer : Objected to as immaterial and not responsive to 
the examination-in-chief. 


A. I do not remember. 

Q. Can you give it approximately ? A. .Between seventy-one and 
seventy-two thousand dollars. 

Mr. Tobrixer: Same objection. 

Q. That was Mr. Kohler’s first bid? A. I think it was my bid 
for Mr. Harrison. I am not sure. 

Q. Then General Birney raised you and it was knocked off to 
him? A. That is right. 

Q. Can you tell me what Mr. Kohler or your bid for Mr. Har¬ 
rison was at the last sale? A. No, sir; I cannot tell it. 

Mr. Tobrixer: Same objection. 
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Q. More or less? A. Less at the first sale. 

Q. Much less? A. My recollection is it was about fifteen hun¬ 
dred dollars less. 

Mr. Tobriner: Same objection. 

Q. Then the first bid, which was made by yourself or bv Mr. 
Kohler, as you tell me now, on behalf of Mr. Harrison, at each of 
the times that the property was offered for sale, was in the neigh¬ 
borhood of seventy thousand dollars in round figures? 

225 Mr. Tobriner : Same objection. 


A. Between sixty-five and seventy-two thousand dollars. Mv 
recollection, although I had not charged myself with those figures 
at all, is that the first sale was about fifteen hundred dollars less and 
the last sale was twelve or fifteen hundred dollars more. 

Q. I am not asking you what the amount of the property brought, 

but what the first bid made by Mr. Kohler or you for the property 

was. A. I could not tell vou the amount of those in either case. 

«/ 

Q. Then did you bid for Mr. Kohler or for Mr. Harrison at the 
second sale—I mean individually? A. I think the bid was made 
by me for Mr. Harrison. 

Q. Do you or not remember what your first bid was? A. I do 
not remember. 

Q. Did anybody else bid except Mr. Birney and you at the last 
sale? A. I think not. 


Q. Anybody bid at the first sale? A. I think not. 

Q. Then on each of those occasions Mr. Harrison’s representative, 
being yourself or Mr. Kohler, went there prepared to bid to cover 
his loan ? 


Mr. Tobriner: Same objection. It is totally immaterial. 

A. I think so. 

Q. Then why was it material for Mr. Kohler to have an auctioneer 
who would bring in sufficient money to cover the trust on the prop¬ 
erty if Mr. Harrison, the party secured, was prepared to bid 
220 it in himself for the full amount? A. He did not want to 
bid it in himself for the full amount. He was opposed to it. 
He thought that Mr. Duncanson might be able to provide some¬ 
body possibly who would bid a great deal more, so as to get some¬ 
thing for Mackall. 

Q. Mr. Duncanson did not accomplish the result in this case, 
then ? A. Apparently not. 

Q. You made all arrangements with Mr. Duncanson for the offer¬ 
ing by him of this property for sale on each occasion ? A. After 
consultation with the trustees. 

Q. I understand all your actions were at their request and with 
their knowledge ? A. Well, not always at their request. 

Q. Well, always with their knowledge, was it not? A. I think so. 

Q. And you told me you made no arrangements whatever with 
Mr. Duncanson as to his fee or what he was to charge? A. Except 
1G—1002 a 
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that wo felt safe in assuming that the arrangement for this sale 


would be what had been in all previous sales that we had. 

Q. Then you did make no arrangements with him for offering the 
property at sale ? A. No, sir. 

Q. Did you speak to any other auctioneers? A. No, sir. 

Q. You did not try to make any arrangements with any other 
auctioneer ? A. No, sir. 

Q. Did either of the trustees, the defendants? A. Not to my 
knowledge. 

o 

227 Q. Did you know whether you could have made arrange¬ 
ments with Mr. Duncanson if you had wanted to? A. What 
sort of arrangements? 

Q. To pay him less money than you had to pay him in this case 
or such as you made with respect to other sales where he reduced 
the amount that he was to charge. A. A\ T e never had a reduction 
from him in any other case, except where the property was pur¬ 
chased for the mortgagee. 


Q. Then what was the reduction? A. When the property was 
purchased by the mortgagee, as I have stated before, there was some 
nominal compensation. 

Q. What do you mean by nominal compensation ? A. Well, run¬ 
ning anywhere from ten to one hundred dollars, depending upon 
the size of the sale. 

Q. Do you know whether or not you could have made the same 
arrangement for a nominal fee with Mr. Duncanson for this sale, re¬ 
gardless of whom might buy it in? A. I never anticipated that I 
could have made anv reduction. 


Q. You did not? A. No, sir. 

Q. You did not believe you could? A. It never occurred to me 
it could be done. 1 never knew of a case where it was done. 

Q. It did not occur to you? A. It never was done in my office. 

Q. And never heard of anybody else doing it ? A. No, sir; never 
had any knowledge of a single case in that respect. 

Q. Please look at Exhibit W. B. No. 3, which purports to be a 
letter addressed to William Birney and signed F. H. Smith 
228 and Sons, under date October 17th, 1898, in which you say: 

“ It is possible the auctioneer’s bill will be a trifle more.” 
You told me that accompanying that letter was a statement giving 
the auctioneer’s fee at one hundred dollars. What do you mean 
where you say that “ it is possible the auctioneer’s bill will be a 
trifle more ”? Itad you spoken to the auctioneer about it? A. Be¬ 
cause we have never had a sale as much as that before, where the 
purchase had been made by the mortgagee, and while I assumed 
that one hundred dollars would cover Mr. Duncanson’s bill, I was 
not quite certain that it would not be a little more. 

Q. In case that you bought this property you would have to pay 
that amount? A. In case it was purchased by the mortgagee. 

Q. Why did you suppose General Birney was interested in know¬ 
ing the amount if the mortgagee bought it in ? A. Because General 
Birney was still expecting to make a loan, and, had his loan been 
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consummated before the sale, that, I think, would have been the 
amount of his bill of expenses, leaving out the trustees’ bill. 

Q. If he had consummated it before the sale, this would have been 
the expenses, would it? A. I think so. 

Q. You think, then, that the trustees would have paid Mr. Dun- 
canson $100.00 if he had no occasion to sell at all? A. I think Mr. 
Duncanson would have some fee, which probably would not have 
exceeded $100.00. 

Q. Under what provision, do you know, or is it your general idea? 
A. That, as far as I know, was the general custom. 

229 Q. Custom amongst whom ? A. It has always been so in 
our office, that the auctioneer is paid some small fee for the 

advertisement so withdrawn before the sale. 

Q. What services had the auctioneer rendered in such instances 
as that ? 

Mr. Tobriner : Objected to as not responsive to the examination- 
in-chief, and with the notice that the counsel has made the witness 
his own. 

A. Well, I think in this case he had prepared the advertisement 
and had probably done a great deal of preliminary work in bring¬ 
ing the matter to the attention of possible bidders. 

Q. Now, I call you attention to Exhibit W. B. No. 7, the same 
being a letter dated October 26th, 1898, to Messrs. Francis H. Smith 
and Martin L. Kohler, trustees, and signed by William Birney. That 
letter was received by the defendants, trustees, was it? A. Yes, 
sir. 

Q. That was after the first sale ? A. I should judge so from the 
date. 

Q. Did you or they make an attempt to make arrangements with 
the auctioneer for his commission to be charged for the second sale, 
as we have been calling it, after receiving this letter, and explain 
why you did not? A. As I said before, I never personally knew of 
a case where such a request was made to the auctioneer. We have 
made such a general request ourselves as trustees, and I am sure 
that I suggested to General Birney that he might see Mr. Duncanson 
and make whatever other arrangements he could with him, if 

230 there was a possibility of the property being purchased by 
the second mortgagee. 

Q. In the matter of the arrangements made for other sales 
were you trustee or F. II. Smith, when you were speaking of the 
arrangements made by -our office ? A. In the mortgages made by 
the firm we have heretofore used the members of the firm indis¬ 
criminately. Sometimes one might be trustee and sometimes 
another. There are three members of the firm and we have been 
trustees in many cases. 

Q. Each of you, one or the other in each case ? A. Yes, sir. 

Q. Mr. Duncanson is the auctioneer always employed in those 
cases? A. I think in all but two cases that we have had. 

Q. Then whom did you have? A. In those cases there was 
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another trustee who was a prominent mail in the transaction, and 
who was not a member of the firm, and we allowed him to select the 
auctioneer in place of the firm. 

Q. Who was selected in those cases? A. I am not sure. I think 
in one case Mr. Dowling and in the other case KatclifFe, Darr and 
Company. 

Q. You don’t remember what cases they were ? A. No, sir. 

Q. You don’t remember the details of the items of expenses? A. 
Yes, sir; I remember in both of those sales the property was pur¬ 
chased by some one other than the mortgagee. 

Q. Who was trustee in those cases? A. I could not tell you. 
One member of our firm and some one else. 

231 Q. Who else? A. I do not remember. 

Q. Where was the property? A. I do not remember that. 

Q. How can you remember who bought it in if you do not re¬ 
member who the trustee was and where the property was situated ? 
A. Well, I do not remember anything except the fact that there 
were two separate sales. 

Q. And an outsider bought them in? A. Yes, sir; and had there 
been any other arrangement about fees I should have known it and 
probably have remembered it as being unusual. 

Q. You say that you suggested to General Birney that he see Mr. 
Duncanson and make his arrangements as to the fees ? A. I sug¬ 
gested that he might see him. 

Q. When was it and where ? A. After the first sale. 

Q. When, do you remember? A. I think tlie^same afternoon or 
the next day after the first sale. 

Q. The same afternoon or the next day after the first sale, you 
think? A. Yes, sir. 

Q. That first sale was October 24th, was it not? A. You have 
the date there—October 24th. 

Q. It was either that afternoon or the next day? A. Well, that 
is my impression. I am quite certain it was between the first and 
second sales. 

232 Q. At that time did you expect there would be a default, so 
that that would be the occasion for him seeing Mr. Duncanson, 

or do you mean in case he made a loan to pay off the indebtedness, or 
what do you mean ? Wliv should he see the auctioneer unless vou 
anticipated another sale? A. Well, I guess there must have been a 
mistake about it. It must have been probably before the first sale, 
because, as you say, there would have been no sense in it. 

Q. flow long before the first sale was it? A. Why probably the 
day of the sale or the day before ; somewhere about the time of the 
first sale. 

Q. As a matter of fact, did you see General Birney after the date 
in September when you saw him and gave him the memorandum 
and the day of sale? A. Yes, sir; many times.* 

Q. He came to see you ? A. Yes, sir. 

Q. It was on that occasion, or on one of those several occasions, 
that you made this mention to him ? A. That is my impression. 
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Hereupon Mr. Charles C. Duncanson was sworn as a witness, 
and Mr. Smith left, his examination having been finished; but 
shortly thereafter he returned and made the statement that on reflec¬ 
tion he would like to change one of his statements, 
lie testified as follows: 

Witness: I think General Birncy asked no question about the 
auctioneer’s fees until the day of the first sale; that there was 
nothing more said that is material to this point until just before the 
second sale—that is, when we became pretty thoroughly un- 
233 derstood that there would be a second sale, and then General 
Birnev asked us about that bill. We told him that he had 
probably better see Mr. Duncanson himself and make any arrange¬ 
ment he could ; there was going to be a second sale. I have not 
thought of it from that day to this. I think that is the correct state¬ 
ment. 


By Mr. Lester : 


Q. General Birney has testified that “ on the 24th of October, 
about the time mentioned in the advertisement for the sale—a few 
minutes before the time—I went into the office of F. IL. Smith and 
Sons, and I found there the two trustees, F. H. Smith and Martin L. 
Kohler, and the question arose there in regard to the auctioneer’s 
fees, and Mr. Kohler mentioned to me that the auctioneer would 
probably charge a pretty big fee. I objected at once as strongly as 
I could, and I insisted upon it at that time that the charge should 
not exceed what was charged in chancery sales—one-eighth of one 
per cent. I referred also to two previous communications which I 
had received from F. LI. Smith and Sons in answer to a demand on 
my part on defendants Smith and ivoliler for a statement of the 
probable amount to be raised—costs and charges. I wished to know 
what the debt was, with interest upon it, and the probable costs and 
charges.” So it would seem by that that the question of auctioneer’s 
commissions had been raised on that occasion. A. I think that 


testimony given by General Birney is true. 

Q. Was it on that occasion that you suggested to him that he see 
Mr. Duncanson ? A. I don’t think so. 

Q. You do not? A. 1 don’t think so. 

234 Q. It was after that? A. That was as General Birney 
says it was, just a few minutes before the sale, and I think 
while we were talking to Mr. Duncanson’s employee, Mr. Weateh, 
who made the sale, and at General Birney’s request he telephoned 
to Mr. Duncanson’s office to find out what the fee was going to be, 
and was informed at that time of what it would be. 

Q. Now, do you mean it was at that time or after that occasion 
that you told General Birney to see Mr. Duncanson and make ar¬ 
rangements if he could ? A. In reference to the second sale ? 

Q. It was after that? A. We regarded the first sale as having 
been fixed on a different basis. It was fixed at that time, as far as 
we were concerned. General Birney was definite in his opinion 
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that lie could make terms with Duncanson and we suggested that lie 
see him. 

Q. It was after this day ? A. I am quite sure it was between the 
first and second sale. 

Q. Was it before or after he wrote this letter? A. I could not tell 
about that. 

Q. Of October 26th ? A. I could not fix the date. It was be¬ 
tween the first and second sales. It was probably not long before 
the second sale, because it was only after the latter part of the time 
we supposed there was going to be a second sale. 

Q. Did you answer in writing this letter of October 26tli protest¬ 
ing against the amount to be charged by the auctioneer ? A. I can¬ 
not say. I don’t remember. 

235 Q. Did you see General Birney at all after this first sale 
and until just before the second sale ? A. I am quite sure I 
saw him quite a number of times. 

Q. At your office ? A. Yes, sir. 

Q. You are as certain about that as vou are about the rest of vour 
testimony ? A. Why, I am sure that I saw him a number of times 
between the sales, either at my office or elsewhere, because he used 
to occasionally come in and tell us that Mr. Olcott was going to 
settle up, and showed either letters or telegrams, one or both, from 
Mr. Olcott fixing various days on which he was going to pay, and 
it was only after that state of affairs had existed a good while that 
we had the second sale. 


Q. Don’t you know that the letters and telegrams were after the 
second sale that you now speak of? They were after the second 
sale and not after the first? A. I think after the first; between the 
first and second. The second sale, as I remember—it is purely rec¬ 
ollection—was settled either within the time or very shortly after. 

Q. Don’t you know, as a matter of fact, the settlement of the sec¬ 
ond sale was postponed nearly two weeks ? A. I don’t remember. 


Redirect examination. 

By Mr. Tobriner : 

Q. However, the trustees wanted Mr. Duncanson to cry this sale? 
A. Unquestionably. 

236 Q. Then his compensation would have been as provided 
for by the legislature and you would have paid him ? 

Mr. Lester: Objected to as leading. 

A. Yes, sir. 

E. QUINCY SMITH. 

Subscribed and signed for the witness by me, by consent and 
agreement of counsel, this 15th day of January, 1001. 

MASON N. RICHARDSON, Examiner . 





FRANCIS H. SMITH ET AL. VS. LAURA I. OLCOTT. 


127 


Charles C. Duxcaxson, a witness of lawful age, being first duly 
sworn according to law for and on behalf of the defendants, testified 
as follows: 


By Mr. Tobrtner: 

Q. Mr. Duncanson, your first name? A. Charles C. 

Q. Your residence? A. Washington, D. C. 

Q. And your age is over twenty-one? A. Yes, sir. 

Q. What business are you engaged in ? A. Real estate and bond 
auctioneer—stocks and bonds. 

Q. How long have you been engaged in this business in this city ? 
A. For myself, since iS73. Prior to that time with W. T. Wall and 
Company for about, I think, twelve years. 

Q. Practically been in the auction business all your life ? A. 
Virtually. 

237 Q. You say you are engaged in the real-estate auction busi¬ 
ness? A. For eight years I have given my undivided atten¬ 
tion to it. Prior to that time I gave my undivided attention to 
that branch of the business also. Prior to that, when I first started 
in business, I was a general auctioneer. 

Q. For what firms or corporations in this city at the present time 
are you doing auction business—real-estate auction business ? 

Mr. Lester : Objected to as immaterial. 


A. The American Security and Trust Company, Firemen’s Insur¬ 
ance Company, F. H. Smith and Sons, B. H. Warner and Company, 
J. B. Wimer, and John B. Larner. 

Q. Any associations or corporations? A. Nathaniel Wilson— 
A. F. Fox Company, I believe it is. A great number whose names 
I cannot recall just now; also a great many lawyers. 

Q. The Perpetual Building Association ? A. Real Estate Title 
Company and the Perpetual Building Association; a number of 
persons. 

Q. What are the rates fixed by law for the compensation of auc¬ 
tioneers? 


Mr. Lester: Objected to as not being the best evidence if there 
be any rates fixed by law for compensation to auctioneers. 

A. Five per cent, on the first tw r o hundred, two per cent, on the 
next thousand, and one per cent, on the balance. 

Q. Did you make the sale mentioned in these proceedings under 
which Mr. Olcott purchased the property—the Brooke Mackall prop¬ 
erty—located near the corner of 14th street and New York 
238 avenue northwest, in this city? A. Mr. Olcott purchased 
the property on December 15th, 1898, through General Birney 
as agent, ho being the highest bidder there. 

Q. For how much money ? A. $72,500.00. 

Q. Did you cry that sale? A. I did. 

Q. You rendered a bill to the trustees, claiming a commission of 
seven hundred odd dollars ? A. $743.00. 
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Q. How did you happen to make it $743.00? A. After calcula¬ 
tion was made, five per cent, on two hundred, two per cent, on the 
next thousand, and one per cent, on the balance, and the amount 
being $72,500, I think it was, you will find that it amounts to 
$743.00. 

Q. Is that the reasonable compensation that you are entitled to 
for making that sale ? A. That is the compensation T am allowed 
by law to charge, and always did it unless I saw fit to make a re¬ 
duction to the party ; where the circumstances are such, in my judg¬ 
ment, I choose to do so. 

Cross-exami nation. 

By Mr. Lester : 

Q. What do you mean by stating that, in your judgment, if you 
choose to do so, you make a reduction? A. I mean to say, if the 
parties arc very poor, or something of that sort, that 1 will make a 
reduction. I mean also to say that I have in numerous cases not 
charged anything; in other words, I have rehated my commis¬ 
sions. 

239 Q. Are there not many cases where you did not charge the 
rates you have referred to, where you made the sales? A. 

There are many cases where the party who made the loan- 

Q. You mean the mortgagee ? A. The party who had loaned the 
money ; yes, sir. Many cases where they were forced to buy in the 
property by reason of their being induced to make unsafe loans on 
property, and there was very little chance of getting their money out 
of it. 

Q. Are there not many cases where you have charged less — the 
rates you have mentioned? A. I always charge the rates men¬ 
tioned ; I give the rebate. 

Q. Then are there not many cases where you have made such 
rebate? A. A great many cases where I have made such rebate 
and a great many cases where I have not. 

Q. Now, you say you always made the full charge? A. Yes, sir. 

Q. Have you not many times made arrangements before the sale 
as to the amount you would charge? A. Never with the trustees. 

Q. Never with the trustees ? A. No, sir. 

Q. There has been no exception to that ? A. I know of none. I 
have taken the position virtually that that is a matter where the 
party interested who has loaned the money is the one to ask for 
the rebate. 

Q,. How many sales of real estate do you suppose you have made 
in the last ten years; can you guess with any degree of cer- 

240 tainty; as many as a hundred ? A. Yes, sir; hundreds each 
year. 

Q. And in none of those have you made arrangements with the 
trustees ahead of time as to what was to be your compensation? 
A. Not with the trustees. 

Q. Let me call your attention to a piece of property which was 
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located on First street southeast, I think, where Mr. J. J. Darling¬ 
ton and myself were the trustees and you cried the sale. Did you 
not before crying that sale make arrangements as to the amount you 
were to charge? A. I think that the rebate was made afterwards, 
if it was made at all. 

Q. Will you testify that you did not make arrangements before¬ 
hand? A. I am satisfied of that. I am not quite satisfied in my 
mind that the rebate was even made. I really forget. 

Q. Did you not render a bill for a stated amount in which you 
charged the amount agreed upon and not the amount according to 
the provisions referred to? A. I think not, sir. I don’t think you 
can show it either. 

(J. General Birney has testified in regard to the sale of a piece of 

property where he was interested in which you made a- A. 

General Birney has paid full commissions on the sales he has made. 

Q. You heard him testify ? A. 1 was not present when General 
Birney testified. I have not read his testimony either. 

241 Q. Then you do not know what he testified to? A. I do 
not. 

Q. I thought you were present at every session? A. No, sir; 
I was not. 

Q. Trustees, then, I presume, never attempt to make arrangements 
with you before the sale as to the compensation you were to charge? 
A. Trustees have come in and spoke to me in regard to it. 

Q. Attempting to make arrangements with you as to what you 
were to charge? A. And I told him any rebate that I would make 
would go to the beneficiary. 

Q. Well, did they never mako any arrangements as to what you 
were to charge? A. I think not. 

Q. Did you in any other case when the trustee came in to see you 
as to the amount you were to charge and when you saw him before 
the sale refuse to make special arrangements ? A. I think in almost 
every instance. 

Q. Can you tell me one? A. When? 

Q. When you refused to make arrangements? A. I think in 
almost every instance. 

Q. Can you tell me one individual—I mean prior to the sale of 
the property in question? A. I can tell you a number if 1 go over 
my books. A great many cases, and specially of late years, the party 
who has loaned the money has come in and said that the interest 
was due or something of that sort, and that probably we would have 
to have a sale. 

242 Q. You cannot tell me of a single trustee who tried to make 
special arrangements with you, and you refused to do it? 

A. I cannot tell you now, but I can hereafter when I examine 
my books. My memory is not taxed with those things. 

Q. You do remember, however, that trustees have come in to 
make special arrangements, and you told them if you did such a 
thing it would inure to the benefit of the beneficiary, but you do not 
remember who they are ? A. The instances have not been a great 
many. 

17—1092a 
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Q. You have enumerated a number of persons and corporations 
and firms for him — act- as auctioneer. You are president of the 
Perpetual Building Association? A. I am. 

Q. And until this month a director in the Real Estate Title Com¬ 
pany? A. I was. 

Q. Director in the Firemen’s Insurance Company? A. I am. 

Q. Director in the American Security and Trust Company ? A. 
I am. 

Q. And you have had persons witnesses from each of the others 
you have named ? A. I have had parties and individuals to testify 
for me; yes, sir. 

Q. In all of these other cases except the A. F. Fox Company? A. 

I think Mr. Wilson will testify for me. Mr. Rlicem testified, 
243 Mr. Wiiuer testified, and I think Mr. John 1>. Lamer testified. 

Q. You requested them to? A. Naturally. 

Q. Did you ? A. I did; otherwise 1 don’t suppose they would 
have been here; I don’t suppose they would have known anything 
about it. 

Q. At whose request did you ask them to testify ? 

Mr. Tobrixer: Objected to as immaterial. 


A. My attorney requested me to get some witnesses. 

Q. Your attorney requested you? A. Yes, sir. 

Q. A r ou mean Mr. Tobriner? A. A T es, sir. 

Q. Is he your attorney in this matter? A. He is. 

Q. Why do you interest yourself in this suit, Mr. Duncanson? A. 
Simply the fact that I am employed by the trustees, and Mr. Tobriner 
is also attorney for the trustees. 

Q. Don’t you get the compensation agreed upon, whether this suit 
is successful or not? A. Well, I don’t think so. 

Q. Then you are the real party in interest in this suit? A. I do 
not know that the trustees would feel disposed to pay it out of their 
pockets .if this suit was decided in your favor. 

Q. You consider yourself the party in interest in this suit? 

A. I consider myself interested in this suit for the princi- 
244 pie of it. 

Q. Did you not employ Mr. Tobriner to act for you ? A. 
I employed—I was asked to secure a good attorney in regard to it. 
Mr. Tobriner is generally employed by me. 

Q. Did you not employ Mr. Tobriner in this suit and are you not 
to pay Mr. Tobriner for his services in this case ? A. No, sir. 

Q. Suppose he wins? A. The trustees pay him. 

Q. Suppose he loses ? A. The trustees will pay a certain portion 
of it. I will certainly pay some of it. 

Q. Have you not undertaken with the trustees, Mr. Kohler and 
Mr. Smith, to pay the attorney all of his fees or compensation in this 
case ? A. No, sir. Mr. Kohler and Mr. Smith have retained a cer¬ 
tain sum in their hands for that purpose. 

Q. Suppose the defendants lose this suit, have you undertaken to 
pa} 7 Mr. Tobriner all of his charges ? A. I have not. 
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Q. Don’t you know that Mr. Kohler has stated that he is not to 
pay any part of the attorney’s fees in this suit, and has that not been 
communicated to you? A. No, sir; I don’t remember that Mr. 
Kohler told me or that he ever wrote that such was the fact. 

Q. Have you not made arrangements with Mr. Smith that you 
are to pay the expenses of this suit ? A. No, sir ; I was informed 
by F. II. Smith that an amount had been retained for the purpose. 

Q. In case the complainants are successful in this suit, 
245 have you not undertaken with the trustees, or one of them, 
to bear the costs and expenses of this suit ? A. No, sir. 

Q. No part of it? A. Which? 

Q. The costs and expenses of conducting the suit? A. I am ex¬ 
pecting to pay some of it. 

Q. My question was, have you an arrangement with the trustees 
or one or both of them ? A: No, sir ; I don’t believe I have. 

Q. Let me see if I can refresh you- memory. For quite a while 
after the answer was due in this case known was filed. Certain com¬ 
munications were had by General Birney with Mr. Kohler, and in 
consequence of which he communicated with F. H. Smith or with 
you directly, or that F. H. Smith communicated to you that the case 
must be taken right along, and that he would not share any of the 
expenses? A. I don’t know as I ever heard of that ; never to my 
knowledge. I don’t think I ever saw the letter. 

Q. No such communication was made to you ? A. I am not 
aware of it. 

Q. If it had been you would know it? A. I am very apt to 
know it. 

Q. Is it or is it not true? A. Not to my knowledge. 

Q. Will you testify that he had not? A. I have answered the 
question. 

. Q. As best you can ? A. Yes, sir; as any man can, I believe. 

Q. My understanding, at the present time, of your position 
240 is that you have no arrangement whatever with the trustees 
to bear the costs and expenses of this suit or any part thereof 
in case the defendants are unsuccessful in defending this suit. Is 
that your answer? A. I don’t believe I testified to bear no part. I 
think I testified that I was to bear a Dart. 

X 

Q. My understanding at the present time is that you have made 
no arrangements with the trustees or either of them wherein you 
are to share the costs of this suit or any part thereof in case the de¬ 
fendants are unsuccessful in defending the case ? A. I am not aware 
of any arrangements that I have made with the trustees. 

Q. Do you say that you have made none ? A. I have not. 

Q. You have not made any ? A. No, sir. 

CHAS. C. DUNCANSON. 

Subscribed and signed for the witness by me, by consent and agree¬ 
ment of counsel, this 15 day of January, 1901. 

MASON N. RICHARDSON, Examiner. 
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Mr. Tobrinfr : I announce my ease closed. 

MASON N. RICHARDSON, Examiner. 

247 District of Columbia, To wit: 

I, Mason N. Richardson, an examiner in chancery, do hereby cer¬ 
tify that the aforegoing depositions were by me first duly taken 
down in shorthand from the oral statements of the said witnesses, 
and thereafter reduced to typewritten print and by me subscribed 
and signed for the witnesses, by consent and agreement of counsel 
first had and obtained; that said witnesses were by me first duly 
sworn to testify the truth, the whole truth, and nothing but the 
truth touching the matters and things in issue in said cause ; that I 
am not of counsel for either of the parties, and am not interested, 
either directly or indirectly, in the issues hereof; that my fee for 
taking said depositions is $80.50, which has not been paid. 

MASON IS. RICHARDSON, Examiner. 


9 witnesses. No exhibits. Foe, 
Richardson, examiner. 


5.50; not paid. Mason N. 
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In the Supreme Court of the District of Columbia. 

Equity. No. 20170. 

aits, j 

Ijfidavit. 


Laura I. Olcott, Plaintiff, 
vs. 

Francis II. Smith ft al., Defendants. 


District of Columbia, ss : 

I, William Birney, being first duly sworn according to law, make 
oath and say : 

That oil the 24th of October, 1S98, nor at any other time, did said 
trustees, Smith & Kohler, or either of them, or E. Quincy Smith or 
anybody else for them, or for himself individually, propose or sug¬ 
gest to me, orally or in writing, that I should see the auctioneer or 
any other auctioneer and request him to lower his charges or to 
make terms, and that the entire testimony of said E. Quincy Smith 
on that subject is incorrect; that my first knowledge of the alleged 
suggestion of my seeing the auctioneer who was to sell said property 
was gained from the recent deposition of said Smith; but affiant 
says that shortly before the beginning of this suit' defendant 
Kohler informed him that Mr. Duucanson had consented not to 
charge his full statutory commissions on the two sales, but would 
charge them on one only, and Mr. Kohler expressed the hope that I 
would agree to that as a compromise.. I did not agree to that and 
brought suit. 

WILLIAM BIRNEY. 

249 Subscribed and sworn to before me this 29th day of Janu¬ 
ary, 1901. 

J. R. YOUNG, Clerk, 

By L. P. WILLIAMS, Ass't CM. 
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It is hereby stipulated and agreed that the above affidavit may be 
used as testimony in rebuttal on behalf of plaintiff in the same 
manner and # to the same extent as if same had been duly testified 
to before an examiner of this court and by him duly returned. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 
LEON TOBRINER, 

Attorney for Defendants. 


Decree. 

Filed Feb. 26, 1901. 

In the Supreme Court of the District of Columbia. 

Laura I. Olcott, Complainant, 

vs. 

Francis H. Smith, Martin L. Kohler, et al., 

Defendants. 

This cause came on to be heard at this term upon the pleadings filed 
and the testimony taken herein, and was argued by counsel 
250 for the parties hereto, and thereupon, upon consideration 
thereof, it is, this twenty-sixth day of February, A. D. 1901, 
by the court— 

Adjudged, ordered, and decreed that of the sum of seventy-three 
thousand dollars ($73,000.00) received by said defendants, Francis 
IT. Smith and Martin L. Kohler, as proceeds from the sale of real 
estate described in these proceedings, said defendants be, and they 
are hereby, allowed the following credits, namely : 


Amount paid C. C. Harrison (note and interest). $68,348.90 

Amount paid for taxes. 589.82 

Amount paid for internal-revenue stamps. 118.47 

Amount paid title company. 54.00 

Amount paid for advertising property. 167.05 

Amount paid trustees as commissions. 2,1 7 5.00 

Amount paid complainant. 500.00 

Allowance now made to trustees as compensation to auc¬ 
tioneers for crying sales... 100.00 


It is further adjudged, ordered, and decreed that complainant re¬ 
cover against the said defendants, Francis H. Smith and Martin L. 
Kohler, the sum of nine hundred and forty-six and t 7 0 6 0 dollars 
($946.76) (being the amount of the balance of said proceeds), together 
with costs, and that she have execution therefor as at law; and, the 
said defendants having prayed an appeal from this decree, it is fur¬ 
ther ordered that the bond to be filed by them therein, to operate as 
a supersedeas, shall be in the penalty of fifteen hundred dollars. 

By the court: 


1 

j Equity. No. 20176. 


A. C. BRADLEY, Justice. 
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Appeal. 

Supreme Court of the District of Columbia. 

Order Book. 


Olcott 

vs. 

Smith et al. 


Eq. 20170. 


The clerk will enter an appeal herein by the defendants Smith 
and Kohler from the decree herein and issue citation. 

LEON TOBRINER, For Def’ts. 

M’ch 12,1901. 


Appeal entered & citation issued. 

1901, 3, 12. 


By CL’K. 


252 In the Supreme Court of the District of Columbia. 

Laura I. Olcott ) 

vs. >No. 20176. In Equity. 

Francis H. Smith et al. ) 

The President of the United States to Laura I. Olcott, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein under and as directed by the rules of said court, pursuant 
to an appeal noted in the supreme court of the District of Columbia 
on the 12th day of March, 1901, wherein Francis H. Smith and 
Martin L. Kohler are appellants and you are appellee, to show cause, 
if any there be, why the decree rendered against the said appellants 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court liam, chief justice of the supreme court of 
of the District of the District of Columbia, this 13th dav of 
Columbia. March, in the year of our Lord one thousand 

nine hundred and one. 

JOHN R. YOUNG, Clerk. 

Service of the above citation accepted this 13th day of March, 1901. 

WHARTON E. LESTER, 

Attorney for Appellee. 

253 Memorandum. 

March 18, 1901.—Appeal bond filed. 
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Directions to Clerk for Preparation of Record. 
Filed Apr. 6, 1901. 

Tn the Supreme Court of the District of Columbia. 
Olcott ) 

vs. >No. 20176. Equity. 

Smith, i 


The clerk of the court will please include in the record of appeal 
in this cause the following papers and documents: 

1. The bill of complaint; all exhibits with bill. 

2. Answer of the defendants Smith and Kohler. 

3. Replication. 

4. Testimony for the complainant. 

5. Testimony for the defendant. 

6. Decree. 


WHARTON E. LESTER, 

For Appellee. 


LEON TOBRINER, 

For Appellant. 


254 Supreme Court of the District of Columbia. 

United States of America, \ 

District of Columbia , J SS ' 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 253, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this record, in cause No. 20176, equity, wherein Laura I. Olcott is 
complainant and Francis IT. Smith et al. are defendants, as the same 
remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 25th day of 
Columbia. April, A. D. 1901. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1092. Francis II. Smith et al ., appellants, vs. Laura I. Olcott. Court 
of Appeals, District of Columbia. Filed Apr. 30, 1901. Robert 
Willett, clerk. 





October Term, 1901. 


No. 1092. 


FRANCIS H. SMITH and MARTIN L. KOHLER 

Appellants, . 

vs. 

LAURA I. OLCOTT, Appellee. 


BRIEF OF APPEEEEE. 


Respectfully submitted. 

WHARTON E. LESTER, 

' Attorney for Appellee 


WILLIAM BIRNEY, 

Of Counsel. 






















IN THE 


Court of Appeals of tbe District of Columbia 

October Term, 1901. 


No. 1092. 


FRANCIS H. SMITH and MARTIN L. KOHLER, 

Appellants, 

vs. 

LAURA I. OLCOTT, Appellee. 


BRIEF OF APPELLEE. 


STATEMENT. 

Prior to the fifth day of July, 1895, Brooke Mackall was 
the owner in fee of the real estate described in the bill filed 
herein, and lying in the city of Washington, and on said 
date (his wife joining in the deed), conveyed said land to 
appellants Smith and Kohler by deed of trust in the form 
in general use in the District of Columbia, to secure the 
payment of sixty-five thousand dollars ($65,000), and for 
other purposes, and in and by said deed authorized appel¬ 
lants to sell said land upon certain contingencies expressed 
in said deed, and from the proceeds of such sale to pay the 
indebtedness thereby secured, the unpaid interest thereon, 
and all proper costs and charges, and the balance of such 
proceeds to said Brooke Mackall, his heirs or assigns. 

On the 7th day of February, 1898, said Brooke Mackall 
and wife, by a second deed of trust, conveyed his equity in 
said land to defendants Fitch and Olcott, to secure the pay¬ 
ment of the sum of five thousand dollars ($5,000), with 
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interest etc., to appellee, said trust dated July 5,1895, being 
in full force. 

On October 24, 1898, default having been made in the 
payment of the amount secured by said deed of July 5, 
appellants, by virtue of said deed offered said land for sale 
at public auction and received from the successful bidder a 
deposit of five hundred dollars. This bidder did not how¬ 
ever, comply with the terms of the sale, and on December 
15, thereafter, said appellants again offered said land for 
sale at auction (at the risk and cost of said defaulting pur¬ 
chaser) and sold the same to Jacob Van V. Olcott, husband 
of appellee, for the sum of seventy-two thousand five hundred 
dollars ($72,500), which sale was perfected thereafter, to wit: 
on December 31, 1898, and appellants then conveyed said 
land to said purchaser. 

Appellants Smith and Kohler thus received as proceeds 
of the sale of said parcel, seventy-three thousand dollars 
($73,000); they paid the indebtedness secured by said first 
deed of trust, and other large sums for various purposes, 
including five hundred dollars to appellee, and retained 
ten hundred and fort} 7 -six and dollars ($1,046.76) out of 
which they claimed the right to pay an auctioneer’s charge 
of seven hundred and fifty-three dollars ($753) and sundry 
other unspecified costs and expenses. 

The appellee, as the beneficiary named in the said second 
deed of trust, brought this suit in the Supreme Court of 
the District of Columbia to compel appellants to accouut 
for the sura of seventy-three thousand dollars ($73,000) re¬ 
ceived by them as above, and contested their right to make 
several of the payments claimed to have been made' by 
them, as well as to retain said sum of $1,046.76 to pay the 
“auctioneer’s bill, costs and expenses.” During the pro¬ 
gress of the suit, complainant abandoned her contestation 
of all items of expenditure charged and claimed by 
appellants, except the advertising expenses, the so-called 
auctioneer’s fee, and the balance in the hands of the ap- 
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pell ants. These items abandoned enured to the benefit of 
complainant’s husband and had the appellants been required 
to make good to appellee these amounts, they could have re¬ 
covered same from her husband. No testimony was taken 
against the advertising charge, and the amount in the 
hands of the defendants—$1,046.76—is the only sum nowin 
dispute. The question before the lower court was whether or 
not the appellants should be allowed to pay the auctioneer 
out of the proceeds of the sale, and, if so, how much? 
That court held that said defendant trustees should be 
allowed to pay the auctioneer out of such proceeds a reason¬ 
able sum for his services, and that the rate established by 
rule of that court for similar services, viz: one-eighth of one 
per centum and five dollars ($5) for an unperfected sale, 
(amounting in this instance to $96.25), was a reasonable 
sum, but as the testimony showed the appellee had at one 
time offered to waive objections to the allowance of one 
hundred dollars ($100) for auctioneer’s fee, the court de¬ 
creed that that sum should now be allowed; from which 
holding the defendants below, Smith and Kohler, appealed. 
The amount claimed by the auctioneers and approved by 
the appellants is seven hundred and fifty-three dollars 
($753), a reduction from their first bill, which was fourteen 
hundred and seventy-one dollars ($1,471). All the defend¬ 
ants below, except the appellants, were merely formal 
parties. No relief against them was asked or granted. 


ARGUMENT AND BRIEF. 

Appellee contends: 

(1) That appellants had no authority to employ an auc¬ 
tioneer to cry the sale of said land and pay him out of the 
proceeds of such sale. 

(2) That if appellants had authority to employ an auc¬ 
tioneer for that purpose and pay him out of the proceeds of 
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sale, they could pay him only the value of the services he 
rendered , not some arbitrary sum, and that the amount 
charged by the auctioneer in this case is excessive. 

(3) That she could obtain relief only in equity. 

1. The deed creating the trust under which appellants 
acted did not authorize the trustees to employ an auctioneer 
to cry the sale. They had not that power, therefore, unless 
it was neccessary to the proper execution of the trust. Part 

of said deed reads: 

“The said parties hereto of the second part or the 
survivor of them or his heirs or substituted trustee 
shall sell at public auction the hereinabove granted 
and described real estate or so much thereof as may 
be then necessary, or so much thereof as may then 
subject to this trust at such time and place upon 
such terms and conditions with such postponement 
of sale or re-sale and after such previous public no¬ 
tice not less than ten days as to the said parties 
hereto of the second part or the survivor or his heirs 
or substituted trustee, shall seem best for the interest 
of all parties concerned; and (the terms of sale being 
complied with) shall convey in fee to and at the cost 
of the purchaser, the premises so sold, such purchaser 
being hereby discharged from all liability for the 
application of the purchase money, and shall apply 
the proceeds of sale (after paying all expenses of sale, 
all taxes thereon due, all sums advanced for costs 
or taxes, or expense of litigation as aforesaid, with 
interest as aforesaid and a trustee’s commission of 
three per centum on the gross amount of sale) to the 
payment of the aforesaid indebtedness.” 

Appellants as trustees held the legal title to the land. 
They received a commission of twenty-one hundred and 
seventy-five dollars ($2,175) for their services. These ser¬ 
vices included selling the land at public auction. They 
should have cried the sale themselves, or if they preferred 
to employ an agent to perform their duty they should pay 
him out of their commissions. Such is the provision of 
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the Equity Rule of the Supreme Court of the District of Co¬ 
lumbia. 

The act of the Legislative Assembly of August 23, 1871, 
Chapter 69, does not prohibit trustees from crying auction 
sales of their own property. The title of the act shows that 
it was intended “to regulate trades, business and professions.” 
The Organic Act of 1871, entitled “An act to provide a 
Government for the District of Columbia/’ Clause 38, says: 

“No act shall embrace more than one subject and 
that shall be expressed in its title; but if any sub¬ 
ject shall be embraced in an act which shall not be 
expressed in its title, such act shall be void only as 
to so much thereof as shall not be expressed in its 
title.” 

If said Chapter 69 was intended to prevent owners from 
dealing with their own; to prevent a man from selling his 
own property at auction; it would violate the inherent right 
of an individual to do with his own as he pleases, subject 
to the recognized limitations. 

2. If appellants were authorized to employ an auctioneer, 
and pay him out of the proceeds of the sale, other than the 
commission reserved to themselves by said deed, by prac¬ 
tice, or otherwise, they were in duty bound to make the 
best possible arrangement with the auctioneer, and pay him 
only a reasonable compensation for his services. They 
must show that they performed their duty in this respect. 
They were trustees for the holder of the equity of redemp¬ 
tion in said land as well as for the beneficiary named in the 
deed. The legal title was in them, and they should have 
exercised that care and prudence in the execution of the 
trust in the same degree that a prudent man would deal 
with his own, and they are liable for all losses or deficiencies 
occasioned by their affirmative or negative violation of this 
obligation. 

Pomeroy, Eq. Jur. Sec. 1070. 

Hun vs. Cary, 82 N. Y. 65. 
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The testimony shows conclusively that an auctioneer 
could have been employed at a far less figure than is 
attempted to be charged by the appellant; and every one 
of appellant’s witnesses who testified on the subject, say that 
in dealing with their own property they would not pay an 
auctioneer the rate charged in this instance, but would 
make a special bargain at a far less rate. Appellants were 
grossly and wilfully negligent in not making a special bar¬ 
gain with an auctioneer for a reasonable sum, to sell said 
land, and a court of equity properly held them chargeable. 
They could have made such a bargain, they were notified 
by appellee and said Mackall so to do, and were threatened 
with suit if they failed to do so (Rec., p. 32), yet they made no 
attempt whatsoever to comply with the request, have given 
no reason for such non-compliance, and now they have the 
money in hand, and ask the court to permit them as 
trustees to do what as individuals they, as prudent men, 
would never do. They acted as trustees for the lender only, 
whereas their duties required the utmost good faith and 
impartiality as regards both debtor and creditor. 

Pomeroy, Eq. Jur. Sec. 995. 

Counsel for appellants is in error when he says in his 
brief that no evidence was taken by appellee as to the rea¬ 
sonableness of the auctioneer’s charge (Rec., pp. 31, 49), and 
he is also in error when he says that witness Duncanson 
testified that his charge was reasonable. Duncanson was 
offered the opportunity so to testify but he did not do so 
(Rec., p. 128). Every witness really testifies to the unrea¬ 
sonableness of the charge by the auctioneer in testifying 
their practice. 

Appellants contend that under the second clause of sec¬ 
tion 21 of the act aforesaid, they are justified in paying the 
auctioneer the amount he charged. If that provision is 
law, and be literally interpreted apart from the title of the 
act, they are correct. The act is entitled— 







[Interpolation on page 7, after first paragraph.'] 

Section 15 of that act provides: 

11 And be it further enacted , That no person what¬ 
soever shall sell, or expose for sale, at auction, any 
property, real or personal, within the District of 
Columbia, without having first obtained a license as 
auctioneer; ” 

and section 21, clause 2, provides: 

“ Auctioneers shall pay one hundred dollars annu¬ 
ally and a monthly (semi-annual) tax on gross re¬ 
ceipts of one-fourth of one per centum, except on 
sales made b}' order or decree of any court; and the 
rates of charges on the sale of real estate at public 
auction shall be five per cent, on the first two hun¬ 
dred dollars, two per cent, on the next one thousand 
dollars, and one per cent, on all sums in excess of 
that sum.” 

The fifteenth section in terms prohibits an individual 
from selling his own real estate at auction, though that 
interpretation will not be given it when the section is read 
in connection with the title of the chapter. The second 
clause of section 21 aforesaid fixes absolutely the charge 
which an auctioneer may make. It is free from ambiguity. 
Neither the auctioneer nor his employer may change it. 
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“An Act imposing a license on trades, business and 
professions practiced or carried on in the District of 
Columbia.” 

>K 

Appellee contends that said clause is void, because— 

(a) It violates the property and liberty right of contract. 

( b ) It deprives the owner of land selling by auction of bis 

property without due compensation, and without 
due process of law. 

(c) It is general legislation, and beyond the power of the 

legislative assembly to enact. 


(a) The wording of the clause is mandatory. If it be 
law, an auctioneer can not render his services for a less 
amount, nor charge a greater amount than is provided, re¬ 
gardless of what may be their value, nor can any person 
contract with an auctioneer for any different amount than 
that fixed by the act, and Equity Rule No. 91 of the 
Supreme Court of the District of Columbia, relating to this 
matter, is void. 

The right to contract is both a liberty and a property 
right and is inalienable: 

“The privilege of contracting is both a liberty 
and a property right of which one can not be de¬ 
prived without due process of law, and the right to 
employ labor and make contracts in respect thereto, 
upon such terms as may be agreed upon, is included 
in the guarantee of the Constitution that ‘no person 
shall be deprived of life, liberty or property without 
due process of law/ ” 

Ritchie vs. People, 29 L. R. A. 79, and notes. 

Denis vs. Moses, 40 L. R. A. 302, and notes. 

State vs. Loomis, 21 L. R. A. 790, and notes. 

Braceville Coal Co. vs. People, 147 Ill. 67. 

Liep vs. Railway Co., 58 Ark. 418. 

The right to contract as to property rights is as much 
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property as the right itself, it is also the “ liberty” of the 
individual. 

Shaver vs. Pa. Co., 71 F. R. 931. 

Commonwealth vs. Perry, 155 Mass. 117. 

Low vs. Rus. Pr. Co., 44 L. R. A. 702. 

State vs. Goodwill, 6 L. R. A. 621. 

We submit that even the Congress of the United States 
could not enact such law, fixing an unchangeable rate to be 
charged by auctioneers, for if it could, it could regulate the 
charges in every business and profession. No State legisla¬ 
ture has attempted so much, and no municipal corporation 
has the authority to pass such an ordinance. 

b. The act would deprive the owner of land selling same 
at auction of his property without due compensation, and 
transfer it to a private individual—the auctioneer. Under 
the guise of raising revenue it would require the landowner 
to pay an auctioneer $1,000 that the corporation might re¬ 
ceive (2.50. A municipal corporation may, if authorized 
by its charter, tax occupations to raise revenue, but if the 
act complained of is law, the corporation could regulate the 
charges of the lawyer, the doctor and all others, regardless 
of the value of the services rendered, and prohibit any con¬ 
tract for any sum other than specified in the act. The 
whole theory is wrong. The auctioneer, in the case before 
the court, did not receive the purchase money. His work 
was the same whether the property brought five hundred 
dollars ((500) or one hundred thousand dollars ((100,000), 
and there is no reason why he should be allowed a 'percent¬ 
age on the selling price; he should receive the value of his 
services regardless of the selling price. 

Many State legislatures have dealt with the question of 
regulating fees to be charged by auctioneers, notably Cali¬ 
fornia, Louisiana and New York, all of which fix the maxi¬ 
mum amount which an auctioneer may charge in the absence of 
a special contract. No State legislature attempts to fix the 
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amount absolutely which shall be charged, and thus pro¬ 
hibit the right of contract between the parties. The legis¬ 
lature may restrict its ordinary licensee in the amount of 
his charges where no contract is made, but it may not pro¬ 
hibit his making contracts for what he pleases. The sev¬ 
eral text books and encyclopaedias err when they state that 
the legislature may “fix the compensation to be charged by 
auctioneers,” and reference to the cases cited shows that 
what is meant is that the legislature may fix the maximum 
amount which maybe charged by an auctioneer in the ab¬ 
sence of a special contract. 

Appellants try to evade this proposition by asking the 
court to read the clause of the legislative assembly to mean 
the maximum amount which may be charged in the absence 
of a contract, but the wording of the act is clear and unam¬ 
biguous, and the court will not read into a statute words 
which changes its meaning when the meaning of the act 
itself is clear. 

“ Where a statute is clear and free from ambiguity, 
the legislature should be intended to mean what it 
has plainly expressed.” 

Lake County Comrs. vs. Rollins, 130 U. S. 062. 
St. Paul, M. & M. RR. Co. vs. Phelps, 137 U. S. 

528. 

Appellants then contend that the maximum amount 
being fixed by law, the trustees may pay such amount, re¬ 
gardless of the real value of the services performed, and 
regardless of their dut}' to deal with the matter as a prudent 
man would with his own; that they were under no obliga¬ 
tion to make a special bargain, even though they could 
have done so. The answer is, that even if the statute did 
fix the maximum sum which the auctioneer could charge, 
nevertheless the trustees could only pay the value of the ser¬ 
vices rendered. In other words, where the statute does fix 
the maximum amount to be charged by the auctioneer, in 

6C9—2 
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the absence of a special contract, the auctioneer can recover 
only on the quantum meruit, but within the amount limited 
by law. 

Bateman on Auctioneers, 225. 

c. The clause is general legislation, and ultra vires of the 
corporation of Washington City—the organic act of Feb¬ 
ruary 21, 1871, 16 St. L., p. 19—entitled: 

“An act to provide for a government for the District of Colum¬ 
bia,” at section 18, provides: 

“ That the legislative power of the District of 
Columbia shall extend to all rightful subjects of 
legislation within said District, consistent with the 
Constitution of the United States.” . . . 

“ Congress has no power under the Constitution of 
the United States to delegate general legislative 
authority to the local government of the District of 
Columbia.” 

Boa ch vs. Van Riswick, Mac A. & M. 171. 

“ Congress had no right to bestow upon the legis¬ 
lative assembly of the District any powers that were 
not necessary for it as a municipality.” 

Cooper vs. Dist. of Col., MacA. & M. 250. 

Saville vs. Dist. of Col., 1 MacA. 581. 

Waggaman vs. Dist. of Col., 4 M. 328. 

Re Hennick, 129 U. S. 141. 

“An ordinance can not be legally made which 
contravenes a common right unless the power to do 
so be plainly conferred by legislative grant.” 

Dillon, Municipal Corporations, Sec. 325. 

Had the legislative asseihbly attempted to fix the max¬ 
imum amount an auctioneer could charge in the absence of 
contract, its act would be void as general legislation which 
could not be delegated by Congress. We can not find a 
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single instance where a municipal corporation by ordinance 
or otherwise has attempted such legislation. It is a subject 
not necessary for the purposes of a municipal corporation, 
but is general legislation which could be made only by su¬ 
preme lawmaking power, the legislature of a State, or Con¬ 
gress for the District of Columbia. 

3. Appellee could obtain relief only in equity. She bad 
no standing at law, for no privity of contract existed be¬ 
tween herself and the trustees under the first deed of trust. 
She did not know the balance in their hands to which she 
was entitled, and if for satisfactory reasons to herself she 
abandoned some of the items of expenditure her position is 
not changed. 

Respectfully submitted. 

WHARTON E. LESTER, 

Attorney for Appellee. 

WILLIAM BIRNEY, 

Of Counsel. 


